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1. Introduction 
1.1 The purpose of the report provides a big picture of the milestones of the 

Constitution’s journey since it was adopted in 2013. It is intended to provide 

a balanced picture of what has been done and how the constitution has 

fared so far; the lessons learned and finally a set of recommendations. 

1.2 This report is being launched at a time when the Constitution is under severe 

stress. This after the passing of two constitutional amendments, namely 

Constitutional Amendment Act No. 1 (hereafter, “Amendment No. 1”) and 

Constitutional Amendment Act No. 2 (hereafter, “Amendment No. 2”) both 

of which are subject to legal disputes. The situation is one of a constitutional 

crisis, because the constitutional arrangements designed to resolve the 

legal disputes lead to a cul-de-sac. 

1.3 The CLC’s primary mission is to promote, defend and protect the 

Constitution. This report captures landmark moments of the journey of the 

Constitution since it was adopted at a referendum on 16th March 2013 and 

became operational from the 22nd of May 2013. The launch comes on the 

8th anniversary of the Constitution. In that brief period, there have been 

several important developments that affirm the mission of the CLC. 

2. Who We Are? 
2.1 The CLC is a consortium of 6 organizations that are involved in research 

and advocacy regarding constitutionalism and human rights. They are 

ZimRights, Centre for Applied Legal Research, WeLead Trust, Women’s 

Institute for Leadership Development, Justice for Children Trust, and 

Zimbabwe Human Rights NGO Forum. Together, the organizations bring an 

array of skills and resources that set the CLC on a firm foundation to 

promote, defend and protect the Constitution. 

2.2 The CLC is designed to ensure that its output feeds into the work of the 

consortium partners, providing intellectual leadership in research and 

development. We are united in the belief that as the supreme law of the 

country, citizens’ awareness of the Constitution is essential for developing 

and enhancing a culture of constitutionalism and the rule of law. 

3. Adoption of the new Constitution 
3.1 The adoption of the new Constitution in 2013 was a landmark moment in 

the history of Zimbabwe. It was the culmination of a long process that began 

in the late 1990s when the National Constitutional Assembly put 

constitutional reform on the national agenda. At that time, the weaknesses 

of the much-amended Lancaster House Constitution had become apparent. 

The first attempt to re-make the Constitution when the government set up 

the Constitutional Commission in 1999 failed when the Draft Constitution 

was rejected at a referendum in February 2000. While this resulted in 

stalling the constitutional reform agenda, advocacy for a new Constitution 

continued. 
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3.2 The constitutional reform agenda was resuscitated in 2008 when it was 

included in the Global Political Agreement in the aftermath of the 2008 

general elections. The GPA laid the foundation of the Inclusive Government 

and it was under the stewardship of this governance arrangement that the 

new Constitution was negotiated. Indeed, it was one of the major 

achievements of the Inclusive Government which represented a success of 

consultation, co-operation, and consensus. The great lesson to draw from 

the adoption of the new Constitution in 2013 is that Zimbabwe has the 

potential to achieve progressive milestones through these processes of 

consultation, cooperation, and consensus. 

3.3 One of the most fundamental principles of the Constitution is that the 

authority to govern is derived from the people. This principle, which is in 

section 3 of the founding value and principles of the Constitution, is 

reaffirmed in provisions that confer authority on the three principal arms of 

the state, namely the Executive, Legislature, and the Judiciary. It, therefore, 

provides a firm foundation for the constitution as a social contract between 

the citizens and the government, which contract must be honoured without 

exception. 

3.4 Finally, it is important to note that the 2013 Constitution represents a symbol 

of efforts by Zimbabweans to re-construct and re-shape the post-colonial 

state. The Lancaster House Constitution was shaped under the stewardship 

of the former colonial power which had the authority to confer independence 

to Zimbabwe. It was therefore not a home-grown Constitution but efforts to 

change and re-shape it afterward through multiple amendments had led to 

an unedifying patchwork that was unsustainable. The 2013 Constitution was 

therefore a culmination of progressive efforts to transform the state with the 

active participation and input of the citizens. This is a good reason why it is 

important to promote, defend and protect the Constitution.      

4. Aligning Law to the Constitution 
4.1 Although the adoption of the 2013 Constitution was a momentous occasion, 

it was only ever going to be the start of a long journey. Much work lay ahead, 

particularly to ensure that laws were aligned to the new Constitution. In this 

regard, the Constitution was born with an inherent weakness. It is that it did 

not have a formal constitutional implementation organ. Such an organ would 

have been given specific tasks and timelines within which to complete the 

process of re-aligning existing laws to the new Constitution. In the absence 

of such a specialized organ, the task of realigning legislation fell to the 

government. 

4.2 While there have been efforts to realign some legislation to the 2013 

Constitution, the criticism has been that the process has been slow. That 

notwithstanding, there has been a significant increase in the pace of 

alignment in the last 3 years. For instance, out of the 59 targeted laws for 

alignment, 30 laws have been aligned to date, while 29 are currently 

awaiting cabinet approval. (Please see Annexure A). The increased pace of 
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alignment may be attributed in part to a higher level of ‘political will’ on the 

part of government than before, increased levels of technical support and 

citizen action. For example, while the government had committed to 

establish a law establishing an independent complaints mechanism, it was 

only after the Constitutional Court ordered the setting up of an Independent 

Complaints Mechanism required by section 210 of the Constitution that the 

government was hastened to introduce the Zimbabwe Independent 

Complaints Commission Bill to Parliament. Some of the most contentious 

legislation of the pre-2013 period have been repealed and replaced by new 

laws. For example, the notorious Public Order and Security Act has been 

replaced by the Maintenance of Peace and Order Act while the Access to 

Information and Protection of Privacy Act has been repealed and replaced 

by the Freedom of Information Act and the Zimbabwe Media Commission 

Act. However, there has also been criticism aimed at some these new laws. 

4.3 It is not the purpose of this report to do a critical assessment of some of 

these laws, but it suffices to say that may be grounds of criticism, the new 

laws have also presented opportunities that can be used for progressive 

reforms. For example, operationalizing and making use of the Freedom of 

Information Act, which gives effect to the right of access to information in 

section 62 of the Constitution can help to promote public access to 

information held by the government. Likewise, the proposed legislation to 

set up the Independent Complaints Mechanism under section 210 of the 

Constitution presents opportunities to seek remedies for harm caused by 

the conduct of members of the security services. 

4.4 One of the CLC’s consortium partners, the CALR has been actively involved 

in the legislative alignment process, providing research, advice, and 

technical support to government through the Inter-Ministerial Taskforce on 

the Alignment of Legislation with the Constitution (IMT). The CLC intends to 

benefit from such experience and reinforce and support this work through 

its research and development strategic stream. 

4.5 It is also important to note that while realignment has largely focused on 

legislation, the conduct of public institutions and public officers should also 

realign with the Constitution. Since the Constitution applies horizontally1, 

non-state actors, such as companies and organisations must also realign 

their policies, practices and conduct with the Constitution to the extent that 

this is relevant. The result is that there are still infringements of the 

Constitution in the conduct of public institutions and public officers as well 

as non-state actors and a failure to faithfully apply and interpret the terms of 

the Constitution. This area requires collaborative work to ensure that public 

institutions, public officers, and non-state actors can enhance 

constitutionalism in the conduct of their affairs, governmental and non-state 

practice. The CLC intends to work progressively with public and private 

 
1 Section 2 provides that “The obligations imposed by the Constitution bind every person, natural or juristic …”. 
This includes non-state actors. In addition, section 45(2) provides that the Declaration of Rights “binds natural 
and juristic persons to the extent that it is applicable to them …”   
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institutions to ensure that there is a major realignment of conduct in line with 

the 2013 Constitution.   

5. Protection of Human Rights  
5.1 The 2013 Constitution has an expanded and progressive set of fundamental 

rights and freedoms. There have been some landmark cases enforcing such 

rights since the promulgation of the Constitution. The addendum to this 

report (Annexure C) provides a comprehensive description of constitutional 

jurisprudence that has come from the courts. However, a few such cases 

deserve special mention. 

5.2 The Constitutional Court’s judgment outlawing child marriage was a 

landmark moment in the protection of the rights of girls and young women 

in Zimbabwe. Unfortunately, the process of amending the laws of marriage 

to properly align with the Constitution in all aspects is taking an inordinately 

long period.   

5.3 The High Court has also one more than one occasion enforced the freedom 

from arbitrary eviction using section 74 which prevents eviction or the 

demolishing of a home without a court order. These interventions, mainly by 

human rights defenders have saved families who would otherwise have had 

their homes demolished. However, some families have not been so 

fortunate, and their homes have been demolished. This is the reason why 

there is a need to hold public officers to account where they have 

demolished homes without court orders and therefore in violation of the 

Constitution. 

5.4 There remain major problems with enforcing the right to bail. The 2013 

Constitution makes it clear that bail is a fundamental right by stating that any 

person who is arrested must be released unconditionally or on reasonable 

conditions, pending a charge or trial, unless there are compelling reasons 

justifying their continued detention”. This makes the grant of bail mandatory 

unless there are compelling reasons to detain an arrested person. 

Significantly, it makes it clear that the onus to prove those “compelling 

reasons” is on the state. However, the way this has been interpreted by the 

Magistrates’ Court is that accused persons must prove why they must be 

granted bail when it is a constitutional entitlement. This has affected persons 

who are accused of political-related offences. 

5.5 Another conspicuous feature of law enforcement is selective application of 

the law whereby activists and the government’s political opponents tend to 

be unfairly targeted with arrests and needless denial of bail whereas ruling 

party and government officials get lenient treatment. This has been evident 

during the current pandemic, where opposition activists have been arrested 

for allegedly violating the anti-pandemic legislation while ruling party officials 

and members are never arrested for similar activities. Selective application 

of the law is a violation of the right to equal protection and benefit of the law 

which is guaranteed by section 56(1) of the Constitution. There has also 

been rampant use of the Criminal Code to arrest and detain activists and 
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journalists in what may be regarded as lawfare, where the law is 

weaponized against critics and opponents. 

5.6 Additionally, perpetrators of human rights violations have not been held to 

account. For example, while a Commission of Inquiry established after the 

election-related violence on 1 August 2018 found that members of the 

security services were responsible for the deaths of civilians, no person has 

yet been held to account. This increases the risk of impunity as human rights 

violators develop a sense of immunity from being held to account. 

5.7 All in all, the 2013 Constitution was meant to usher in a new era of 

progressive human rights protection and greater freedoms for individuals. 

While there has been some progressive jurisprudence, there remain large 

swathes where human rights are unprotected and imperilled. One of the 

CLC’s consortium partners conducted a survey among its membership, 

which demonstrated dissatisfaction with the state of constitutionalism 

(Annexure A) 

6. Protection of the Constitutional Order 
6.1 One of the primary features of a constitution is that it establishes the 

constitutional order of the political community. It establishes rules and 

structures by which the nation is governed. It also codifies the founding 

values and principles of good governance. The constitutional order has 

been fundamentally affected at least three times since the Constitution was 

adopted in 2013. The first was the events of November 2017 and the second 

is collectively, the two constitutional amendments. 

Removal of the President  

6.2 In November 2017, the constitutional order was subjected to severe stress 

when the government led by President Mugabe was removed from power 

and replaced by the current President Emmerson Mnangagwa. Although it 

has been described as a “military-assisted transition”, it was a coup. The 

primary source of constitutional stress occurred when the military acted 

outside the command structures established under section 213 of the 

Constitution. Under that command structure, deployment of the military can 

only be done by the President as the Commander-in-Chief.  

6.3 However, on that occasion, the military was deployed without President 

Mugabe’s orders. Instead, it was his presidency that was the target of the 

military deployment by his subordinates. In the circumstances, it was a 

mutiny. Although the judiciary issued orders justifying the conduct of the 

military, this was merely a sanitization process of illegality. From a 

constitutional perspective, it set a bad precedent because if it was allowed 

then, there is always a risk that such an intervention can happen again in 

the future. 

Resignation of the President 
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6.4 Nevertheless, the resignation of President Mugabe was another landmark 

constitutional moment in the life of the nation. It was the first time that a 

President had resigned from office. In a later interview with a British 

television station, President Mugabe stated that he had not resigned 

voluntarily but had done so to avert a greater disaster for the nation. Of 

significance in this regard is that the resignation was tied to the start of a 

removal process by Parliament under the Constitution. This was also the 

first time that the removal provisions had been invoked since independence. 

It is important to note, however, that the cross-party attempt to remove the 

President was designed to be fast-tracked. This was problematic because 

it had the potential to violate several rules, including principles of natural 

justice. Nevertheless, the full impact of the removal process was averted 

when President Mugabe handed in his resignation just as the removal 

proceedings were starting. 

6.5 Although the circumstances were problematic for reasons that have already 

been outlined, the events of November 2017 presented several landmark 

moments: the invocation of presidential removal provisions and the 

resignation of the President. If these processes had taken place 

independent of the military deployment which broke the command structure, 

their significance would have been even greater. In the circumstances, their 

significance is diluted by the fact that they were only deployed because of 

the show of force by the military deployment. This was the first major 

constitutional crisis under the new Constitution which had to be resolved 

politically by the forced resignation of President Mugabe. Had he and his 

supporters pushed back and resisted it, this could have resulted in a major 

constitutional crisis and quite possibly, more violence and bloodshed.   

7. Constitutional Amendments 
7.1 The second stressful moment of the Constitution is currently ongoing at the 

time of writing this report. Two constitutional amendments are problematic. 

First is Amendment No. 1 which was first passed in 2017, before it was 

passed again in 2021. After it was passed in 2017, it was challenged and 

held by the Constitutional Court to have violated the special amendment 

procedure under section 328 in that there were not enough numbers of 

Senators who voted for the Bill. Once it had identified this illegality, the Court 

should have made a declaration of invalidity of Amendment No. 1 since it 

was already law when it was assented to by the President. However, the 

Court inexplicably focused on the Bill and suspended its order of invalidity 

for 180 days during which Senate could correct the error. 

7.2 The order by the Constitutional Court was arguably incompetent and 

inconsistent with the Constitution. It was incompetent because, under 

section 147 of the Constitution, the Bill that it was directing the Senate to 

vote on had already lapsed (expired) when the Parliament that passed it in 

2017 was dissolved on the eve of the 2018 general elections by operation 

of law. Therefore, there was no Bill before the Senate when it voted again 

in April 2021, purportedly to correct the error. Furthermore, even after the 
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Senate voted on the “Bill”, the President did not assent to it on the erroneous 

reasoning that it had already been signed into law in 2017. The implication 

of this is that Amendment No. 1 remains illegal for a violation of section 147 

of the Constitution. It also means that any appointments under its term will 

also be null and void. It is being challenged in the courts of law at the time 

of writing.   

7.3 The second point of stress is regarding Amendment No. 2 part of which 

seeks to extend the term of office of judges of the Supreme Court and the 

Constitutional Court. The Constitution does not permit current or past 

holders of office to benefit from changes to term-limit provisions. Any 

change to this provision would have to be submitted to the citizens for 

approval at a referendum. It was designed to prevent incumbents from 

promoting or supporting amendments to term-limit provisions as they have 

no incentive to benefit from them. However, provisions of Amendment No. 

2 do exactly the opposite. They extend the age of retirement of current 

Supreme Court and Constitutional Court judges from 70 to 75 years. This 

provision was used to extend the term of former Chief Justice Malaba for 

another 5 years. However, legal challenges against this extension were 

upheld by the High Court. The government has appealed to the Supreme 

Court, despite this being the wrong court for such an appeal because of a 

precedent set in 20202. The proper court to appeal to is the Constitutional 

Court. 

7.4 However, the problem goes further than these technicalities. It is that all 

judges of the Supreme Court and the Constitutional Court are parties to the 

legal proceedings and therefore, they cannot properly and lawfully sit in 

judgment of any appeal or confirmation proceedings in which they have an 

interest. This means there is a constitutional crisis, since the constitutional 

mechanisms that are designed to resolve this major dispute which 

incidentally concerns the Constitution are no longer capable of doing so. 

8. Judicial Appointments 
8.1 One of the more progressive features of the 2013 Constitution was the open, 

transparent, and more accountable process of appointing members of the 

Judiciary. It required candidates for judicial office to be nominated by 

members of the public and they would be interviewed publicly by the Judicial 

Services Commission which would then submit recommendations to the 

President. Therefore, although the President ultimately appointed judges, 

they would have gone through an inclusive, transparent, and rigorous 

process. These checks and balances were designed to ensure that the 

composition of the third arm of the state would not be subject to the heavy 

and disproportionate influence of the Executive as was the case before. This 

new process was used to appoint judges since 2013. However, a large part 

of this has now been changed by the two constitutional amendments. 

 
2 Mlilo v President of Zimbabwe (2020) 
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8.2 First, Amendment No. 1 gives back power to the President to appoint the 

Chief Justice, the Deputy Chief Justice, and the Judge President of the High 

Court. They will no longer be publicly interviewed for these roles. The 

Judicial Service Commission may be consulted by the President, but he is 

under no obligation to follow their recommendations. This means essentially 

the power to appoint this senior leadership of the judiciary has been 

concentrated and centralized in the hands of the President. 

8.3 Amendment No. 2 goes further and gives back power to the President to 

appoint judges of the Constitutional Court and the Supreme Court from 

among serving judges without the need for public interviews. Just like 

Amendment No. 2 this concentrates power in the hands of the President, 

giving him authority to influence and control the composition of the highest 

courts in the country. 

8.4 Amendment No. 2 also changes the procedure for appointing the Prosecutor 

General, give more influence and control to the President. Under the 2013 

Constitution, the Prosecutor-General was appointed using the same 

procedure designed for the appointment of judges. Candidates had to go 

through a rigorous interviewing process. This has been reversed. 

8.5 Considering that the 2013 Constitution’s provisions were designed to 

enhance the principle of separation of powers between the Executive and 

the Judiciary, and to enhance the independence of the country’s principal 

prosecutor, these amendments are retrogressive. Furthermore, considering 

that the 2013 Constitution’s provisions were designed to promote openness, 

transparency, and meritocracy, these changes which bring back opacity are 

retrogressive steps. 

9. Removal of Judicial Officers and the Prosecutor-General 
9.1 The protection of judicial tenure is a critical part of the constitutional design 

to protect the independence of judges. This means a judge cannot be 

removed from office unless a special procedure is followed. It is a strict 

procedure that includes an investigation by a tribunal that makes 

recommendations to the President. To protect the independence of the 

Prosecutor-General the 2013 Constitution included the same procedure for 

that office. This would ensure that the Prosecutor-General would perform 

his work without fear of being removed by the Executive. However, 

Amendment No. 2 changes this for the Prosecutor General, which makes 

that office more vulnerable to the whims of the Executive. In any event, two 

Attorney Generals were forced to leave office during the 8 years. 

9.2 The removal of judges has also been contentious with allegations of bullying 

and selective application of rules. One of the more egregious abuses of 

power was when a judge was suspended without pay and benefits pending 

investigations by a tribunal. This was not only vindictive but a violation of the 

Constitution on several grounds. It was swiftly rescinded after an outcry, but 

the conduct left the integrity of the process and reputation of the leadership 

of the judiciary seriously damaged.    
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10. Constitutional Commissions 
10.1 The 2013 Constitution establishes several independent commissions 

that are designed to support democracy and to combat corruption. Under 

this design, these bodies may collectively be regarded as a fourth arm of 

the state. They are designed to be independent of and to keep the other 

bodies in check. They are the Zimbabwe Electoral Commission, the 

Zimbabwe Media Commission, the Gender Commission, the National 

Peace, and Reconciliation Commission, the Zimbabwe Human Rights 

Commission, the Zimbabwe Anti-Corruption Commission, and the National 

Prosecuting Authority. 

10.2 The CLC will undertake a more detailed and comparative review of the 

work of these commissions. However, it is important to note that the 

Zimbabwe Human Rights Commission has played the most prominent role 

in the execution of its mandate. It has been proactive and responsive to 

concerns over human rights violations and has demonstrated a progressive 

approach in the promotion of constitutionalism and the rule of law. 

10.3 The Zimbabwe Electoral Commission has been at the centre of disputes, 

with concerns over its handling of the election and there is a general 

perception that it lacks the independence to carry out its mandate. As the 

principal referee in the management of elections, it is not surprising that it 

has attracted the most attention. There are widespread calls for reform to 

promote free and fair elections. Given that there continue to be disputes 

over the legitimacy of the outcome of elections since the 2013 Constitution 

was adopted, the Zimbabwe Electoral Commission still has its work cut out. 

10.4 The Zimbabwe Anti-Corruption Commission was reconstituted after the 

former commissioners left office. It was reported that they had resigned en 

masse, although it is not clear whether they were forced. The Constitution 

has provisions that protect the tenure of commissioners so that they can be 

independent. However, how they all resigned en masse leaves questions 

as to whether they did so voluntarily or they were forced out after the coup 

that toppled the previous government. This is not to say they were any better 

at executing their mandate. 

10.5 The current ZACC still suffers a loss of public confidence. There are 

perceptions that the anti-corruption laws are applied selectively, usually 

targeting political outcasts, leaving politically exposed persons (PEPs) who 

are still in power. While it is accused of using the “catch and release” 

strategy, whereby arrested persons are swiftly released often leading 

nowhere, ZACC claims to have made progress, especially in asset seizures 

and forfeitures.   

10.6 A concerning aspect related to ZACC, which is also like the NPA is that 

there is a political unit which is housed in the Office of the President and 

Cabinet (OPC) which is ostensibly designed to fight corruption. The legality 

of the Special Anti-Corruption Unit (SACU) is doubtful but more importantly, 

is the incongruency of having an anti-corruption unit sitting in the Office of 



13 
 

the President. Entities like ZACC and the NPA are constitutionally designed 

to be independent of the Executive. When a unit that purports to be fighting 

corruption is housed in the highest office of the Executive, it not only dilutes 

the mandate of the ZACC and the NPA but also undermines its authority. 

How would the ZACC and the NPA execute their mandate against the Office 

of the President when there is a unit which purportedly fights corruption from 

the same office? The SACU is an extra-legal unit that undermines the 

constitutional design of fighting corruption.    

10.7 A major problem facing these independent commissions is a lack of 

resources. Without proper resourcing, their independence and operational 

capacity are limited. 

11. Parliamentary Expulsions 
11.1 One of the most conspicuous issues concerning the legislative arm of 

the state has been the expulsion of Members of Parliament at the instigation 

of political parties claiming their membership. The term that is widely used 

for these expulsions is “recalls”, but it is a misnomer. A recall is when voters 

act to call back their elected representatives from their elected seats. There 

is no such provision in our law. What there is, however, is the right of a 

political party to end the tenure of an MP’s tenure in office. 

11.2 Rampant use of section 129(1)(k) by political parties to expel has made 

it one of the most notorious provisions of the Constitution. It is the provision 

that allows a political party to terminate the tenure of an MP because he or 

she has ceased to be its member. It has been used in a vindictive way, often 

to punish MPs who have become outcasts of the political party. It was used 

in 2014 by the MDC-T led by Morgan Tsvangirai to expel its MPs who had 

left to form a new party. It was also used by ZANU PF to expel MPs who 

had fallen out of favour during the factional fights between 2014 and 2018. 

11.3 However, it is its more recent use by the MDC-T led first by Thokozani 

Khupe and later by Douglas Mwonzora that has been more controversial. 

This is because when the MPs were elected at the 2018 general elections, 

they were representing the MDC Alliance and citizens voted for them on that 

basis. However, it was reasoned that since the MDC Alliance was just an 

election coalition, the MPs remained members of their respective political 

parties which therefore retained rights over them. It was on that basis that 

the MDC-T was given the right to expel. 

11.4 This has caused consternation among voters who have seen their 

elected representatives being expelled by a party that is different from the 

party that they voted for in the elections. The salient difference lies in the 

party they voted for (MDC Alliance) and the party that claims a membership 

of the MPs (MDC-T). It makes no sense to voters because, in their minds, 

they were voting for candidates who belonged to a political party, namely 

the MDC Alliance. Here the law and reality collide causing citizens to lose 

confidence not only in the law but also in the election process altogether.   
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11.5 Part of the problem is how the other institutions have handled the 

disputes, namely Parliament and the Judiciary. The Speaker of Parliament 

claims that he has no role except to receive and read out the letter from a 

representative of the political party expelling the MP. When expulsions were 

challenged, the Constitutional Court stated on at least two occasions, this 

passive role of the Speaker. This is problematic as it leaves MPs vulnerable 

to the whims of officers of a political party who only must write to the 

Speaker, and he will simply read that he has been given confirming the end 

of an MP’s tenure in office. 

11.6 The odiousness of this was confirmed in a more recent attempt to expel 

other MDC Alliance MPs. It was reversed by a judge after a court found that 

the person who wrote the letter to the MP had no authority to do so. This 

exposes the parliamentary process because this is something that the 

Speaker should have been able to identify if he had investigated to satisfy 

himself that the person had the authority to write such a letter. The problem 

is that the Constitutional Court has previously stated that the Speaker does 

not have such a role. This is inconsistent with the founding values and 

principles of the Constitution, which include fairness, the rule of law, and 

justice. 

11.7 The CLC will critically examine the law and practice in this area and 

propose better rights for voters so that the constitutional design gives them 

more a right of recall which is consistent with democratic practice.   

12. Devolution 
12.1 Devolution is one of the major new features of the 2013 Constitution. It 

is stated as one of the founding values and principles of the Constitution 

and has an entire chapter devoted to it. The inclusion of devolution was a 

hard-won achievement responding to widespread calls from marginalized 

communities. It is premised on the belief that local communities are best 

placed to govern themselves responding to their needs and expectations in 

ways that cannot be done by a highly centralised administration. The 

expectation was that devolution would be implemented soon after the 

adoption of the Constitution. 

12.2 However, the process of devolution was stalled by non-implementation. 

Instead of establishing provincial councils led by provincial chairpersons as 

required by the Constitution, the government continued with a system that 

is run from the centre. As a matter of fact, devolution provisions were 

circumvented as the President appointed provincial ministers where elected 

provincial chairpersons should have been given authority working with 

elected provincial chairpersons.  

12.3 The outcome is a situation where devolution exists only on paper. 

Instead, the government has created an impression that it is implementing 

devolution but without the structures of devolution that are provided for in 

the constitutional design. Attempts by citizens to enforce the devolution 

provisions have failed, with the Constitutional Court dismissing an early 
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case on technicalities. Lately, there is a Devolution Bill that is on the table 

and hopefully it implements the constitutional provisions so that the 

devolution structures can be operationalised in accordance with the 

Constitution.   

13. Gender Equality 
13.1 One of the major themes in the drive for a new Constitution was gender 

equality. The women’s movement had always been at the centre of the 

struggle for constitutional reform, and it had long been recognised that 

Zimbabwean women were at the intersection of several streams of 

prejudice, unfairness, and discrimination. For that reason, there was a great 

demand for gender quality to be enshrined in the Constitution. Indeed, 

gender equality is stated as one of the founding principles and values of the 

Constitution3. There are several provisions in the Constitution that are built 

upon this principle and value of gender equality.  

13.2 For example, section 17 provides for the National Objective of Gender 

Balance, by which the state is required to ensure full gender balance by 

promoting women’s participation in all spheres of life based on equality with 

men, ensuring that there is equal representation in all state institutions and 

agencies and that women make up at least half of all Commissions and 

other elective and governmental bodies.  

13.3 Section 56(1) is the equality and non-discrimination clause, and section 

56(2) specifically states that women and men have the right to equal 

treatment. It also provides for the legality of affirmative action programs to 

ensure that previously disadvantaged groups like women are empowered. 

13.4 To reinforce this, section 80 specifically provides for the rights of women 

with section 80(2) specifically granting women equal rights to guardianship 

of children. Section 80(3) makes it clear that all laws, customs, traditions, 

and cultural practices that infringe the rights of women under the 

Constitution are void.  

13.5 In addition, section104(4) provides that when appointing ministers and 

their deputies, the President must be guided by considerations of gender 

balance.    

13.6 Despite all these progressive provisions, the goal of gender equality 

remains elusive. Men still disproportionately outnumber women at the 

highest levels of government, including at Cabinet. In Parliament, women 

are still grossly outnumbered by men, despite the inclusion of a provision of 

a women’s quota of 60 seats in the National Assembly. That provision was 

designed as an affirmative action measure, but it was to operate for the first 

10 years of the Constitution. This was a weakness of the 2013 Constitution 

because it was merely a half measure which negated and undermined the 

constitutional principle and value of gender equality.  

 
3 It appears twice in section 3(1)(g) and (2)(i)(iii) of the Constitution 
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13.7 Predictably, in the 8 years of its existence, the quota system has not had 

the desired effect. The government has now extended it for another 10 years 

through the recently promulgated Amendment No. 2. However, this is still 

tokenism which avoids confronting the issue of gender equality in 

Parliament. A better amendment, having realised that the quota system has 

not worked, would have been to redesign the electoral system in a way that 

gives full effect to the National Objective and constitutional principle of 

gender equality.  

13.8 Overall, performance on the fundamental principle of gender equality 

has not been satisfactory. Although there is a Zimbabwe Gender 

Commission, an independent body that is designed to promote gender 

quality, like other commissions, it has also suffered from under-resourcing. 

Capacity building of the ZGC is therefore of critical importance. The CLC 

will undertake a more detailed review of the work of the ZGC as part of the 

review of independent commissions. 

14. Youth  
14.1 Unlike the previous constitution, the 2013 Constitution contains specific 

provisions that deal with young people. Indeed, recognition of the rights of 

youths is one of the founding values and principles of the Constitution. 

Section 20 sets out the National Development Objective of promoting the 

rights and interests of youth, who are defined by the Constitution as people 

between the ages of 15 and 35 years.  The State has a duty to take 

reasonable measures to promote and protect the interests of youths.  

14.2 Despite these progressive provisions, youths continue to be 

systematically marginalized in the political and economic life of the nation. 

The 2013 Constitution itself retained a social order that perpetuates this 

systematic marginalization. The youths did not have a voice at the table 

where the Constitution was negotiated. The evolving narratives of 

constitutionalism in Zimbabwe reflect the broader context of inequalities and 

systematic marginalization of youth even though they constitute the 

demographic majority.  

14.3 The Constitution promotes an ageistic normative framework that 

impedes the progress of youth to access higher levels of leadership. For 

example, there are minimum age limits to certain offices such as being a 

judge, a senator, a commissioner, and a president which are all set at 40, 

well above the maximum youth age. There is no rational basis for excluding 

youths from occupying these offices. In addition, even though the 

Constitution sets the voting age at 18 years, young people are excluded 

from running for the National Assembly until they are 21.  

14.4 While Amendment No. 2 included a new quota of parliamentary seats 

for youths, this does little to enhance their interests. The quota of just 10 

seats across the country means it will be just one youth per province, hardly 

enough to make any impact. It is also disproportionately low given that 

youths according to ZimStats (2017) young people under 35 years make up 
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77.9% of the population. By comparison only 15% of the overall population 

of Zimbabwe are aged 65+ years but all the critical leadership roles are held 

by persons in this tiny bracket. 

14.5 One of the major challenges identified is that there is poor awareness of 

the Constitution among youths. Research findings by the Youth 

Empowerment and Transformation Trust (YETT) in 2019, show that only 1 

in 5 youths have awareness of the Constitution. The same research also 

found that of the youths who are aware of the Constitution, 22% are young 

men and only 14 % are young women, which reflects the gender disparities. 

All this means there is a critical need for constitutional awareness programs 

among young people and especially among young people. One of the CLC’s 

consortium partners, WeLead Trust is specifically taking a lead in activities 

targeting youths while ZimRights also has programs promoting 

constitutional awareness with Constitution Clubs at secondary schools. 

15. Electoral Matters 
15.1 Elections are a critical part of the governance architecture established 

under the Constitution. Section 3 of the Constitution, which provides for the 

founding values and principles states that Zimbabwe is a multi-party 

democratic system with an electoral system based on universal adult 

suffrage and equality of votes. Th electoral system must provide for free, fair 

and regular elections as well as adequate representation of the electorate. 

Additionally, elections are the anchor for the orderly transfer of power.  

15.2 These principles and values are the foundation upon which the electoral 

system which is covered in detail in Chapter 7 of the Constitution is built. In 

addition, the Declaration of Rights provides for several rights that impact 

elections. These include section 67 which provides for political rights; 

section 59, which has the right to demonstrate and petition; section 61 which 

protects the freedom of expression.  

15.3 Chapter 5 makes provision for the election of a President. Chapter 6 

provides for the election of parliamentary representatives both under the 

First Past the Post system and Proportional Representation. It also covers 

the grounds upon which elected representatives’ tenure in Parliament may 

be terminated and there are similar provisions for local authorities in Chapter 

14.  

15.4 The Constitution also covers procedures for dispute resolution in 

electoral matters. For example, section 93 provides for an elaborate 

procedure for challenging the process and outcome of a presidential 

election. Electoral disputes in parliamentary and local authorities’ elections 

are covered by the Electoral Law. It is in this area of electoral disputes that 

major constitutional implications have arisen. 

15.5 Zimbabwe has had two major elections since the 2013 Constitution was 

adopted and both have been intensely disputed and resulted in petitions. 

Both presidential petitions used the special procedure in section 93, and 
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although the 2013 one was withdrawn, the Constitutional Court still gave 

judgment. The use of this procedure has meant that the judiciary has been 

heavily involved in the electoral process, as the final arbiter of the disputes. 

In both cases, although the judgments have concluded the legal process, 

they have not provided finality to the political disputes.  

15.6 There is a need to study the procedures for electoral disputes and 

suggest improvements if any are required. Overall, there is a need to study 

the entire electoral system to determine whether is fulfils the founding values 

and principles of the Constitution. The CLC will undertake major research in 

this area, drawing on comparative literature and practices, with a view to 

contributing to the national discourse on this important area of our 

democracy.   

16. The Constitutional Court 
16.1 The 2013 introduced a self-standing Constitutional Court, separate from 

the Supreme Court. It has original jurisdiction, and it is also the final court of 

appeal in constitutional matters. Under the previous constitution, the 

Supreme Court also sat as the Constitutional Court in constitutional matters. 

The separation was meant to create a forum that would be dedicated to 

dealing with constitutional matters. The hope was that it would help to 

develop constitutional jurisprudence and provide leadership in these 

matters.  

16.2 While the Constitutional Court has made some progressive judgments, 

such as the ban on child marriage, there is concern that it has not produced 

much leadership in developing constitutional jurisprudence. Part of this is 

that it has heard fewer cases than might have been imagined. During 

interviews for Constitutional Court judges on 28 September, at least two 

candidates pointed out the low case count at the Constitutional Court as a 

problem. However, the low case count is also because the Constitutional 

Court has adopted a restrictive approach which means many cases are 

prevented from reaching the full court based on technicalities.  

16.3 For example, the Constitutional Court appears to place a 

disproportionate emphasis on procedural rules like the principle of 

subsidiarity upon which cases are deemed to be more suited to the lower 

courts. This shuts the door on litigants who would have raised legitimate 

constitutional issues.  

16.4 The overly technical approach of the Constitutional Court is restrictive 

and therefore inconsistent with the fundamental values and principles in 

section 3 of the Constitution, which include the supremacy of the 

Constitution, the rule of law and fundamental rights and freedoms. It is also 

inconsistent with the right of access to justice codified in section 69 of the 

Constitution. More significantly, it does not accord with the spirit of section 

85(3) of the Constitution, which provides that rules of the court must facilitate 

the right to approach the court when a person is seeking protection of 

fundamental rights and freedoms. It states that formalities “must be kept to 
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a minimum”. It specifically provides that while observing the rules of natural 

justice, the court must not be “unreasonably restricted by procedural 

technicalities”.  

16.5 All this suggests that the Constitutional Court must be more open, 

flexible and inclusive in its approach and should not allow technicalities to 

stand as barriers to litigants who are seeking a vindication of their rights.  

17. Promoting the Constitution 
17.1 Section 7 of the Constitution places an obligation upon the state to 

promote public awareness of the Constitution. This can be achieved by 

translating the Constitution in all official languages and disseminating it. It 

can also be achieved by including constitutional education in the education 

curriculum as well as the curricula for training public officers. The state is 

also required to encourage all persons, including civic organisations to 

promote and disseminate awareness and knowledge of the Constitution.  

17.2 However, while there were some efforts to translate the Constitution into 

a few local languages and while constitutional sessions are given to trainee 

public officers, public awareness and knowledge of the Constitution remains 

low. While the state’s resources may be constrained, it should encourage 

civic organisations to play their role. This is where institutions like the CLC 

are located – in the spirit of section 7 of the Constitution, it aims to promote 

public awareness and knowledge of the Constitution.    

18. Conclusion 
18.1 Constitutionalism is a culture that must be nurtured and promoted over 

time. The Constitution represents the collective imagination of a nation – it’s 

values, principles and aspirations. It cannot promote or defend itself. For 

these purposes, it relies on institutions and human agents. They must 

believe in the Constitution and in constitutionalism and the rule of law. That 

way, they can promote and defend the Constitution when it is under threat.  

18.2 Recognising that it cannot succeed without help, section 7 of the 

Constitution created a mechanism for its promotion. It requires the state to 

take measures to promote it. It also requires all persons, including civic 

organisations to promote the Constitution.  

18.3 The 2013 Constitution was the product of political negotiations. While it 

has several progressive features, it is by no means perfect. There must be 

constitution-driven reforms but also where necessary there must be 

constitutional reforms. However, where such reforms are contemplated, 

they must be people-driven, which means there must be full participation of 

the citizens. The constitutional procedures for changing the Constitution 

must be adhered to both in letter and spirit. 

18.4 This report has shown that while there have been some important 

developments over the past 8 years, there is still a long way to go to create 

a culture of constitutionalism and the rule of law. Lack of citizens’ awareness 
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of the Constitution is a critical deficit which is impeding the growth of 

constitutionalism. This is why it is very important for the CLC and its partners 

to take a strong lead in promoting constitutional awareness and knowledge 

at all levels of society, working with both state and non-state actors.   
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Annexure A: Community Perceptions on Constitutionalism in 

Zimbabwe  
The predominant perception among citizens is that the government has failed to uphold 

constitutionalism. In a survey conducted among ZimRights members in all its 11 provinces 

across the country, 78% of members felt that there was no constitutionalism in the country and 

that there was poor implementation of the constitution while a further 19% indicated that there 

is slow progress in the implementation of the constitution. Only 3% said there was good 

progress in the implementation of the constitution. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The executive branch of the state is blamed for violating the constitution with the majority of 

the respondents pointing them as the chief culprit that is hindering the enjoyment of 

fundamental rights and freedoms. The respondents said that the failure by the executive to 

listen to the public over Constitutional Amendment Bill No. 1 and No. 2 was a clear indication 

that the executive had no will power to uphold constitutionalism in the country. 

 

Figure 1 Community perceptions of the progress on the implementation of the constitution 
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The survey also showed that the judiciary which should be upholding the law is complicit in 

violating the constitution with many of the respondents unsatisfied with court rulings and 

judgements and citing that the courts were punishing citizens that exercised their rights given 

in the Bill of Rights in the constitution. The respondents pointed out that while there were 

controversial judgements on cases of political and prisoners of conscience, there was impunity 

on those that brazenly violated the rights of citizens with examples of the August 2018 and 

January 2019 shootings where no one has been brought before the courts to answer to the 

charges. 

The Zimbabwe Electoral Commission is also perceived as being among the top violators of the 

Constitution with respondents blaming them for their failure to have all constituencies 

represented in the decision-making bodies like Municipalities, House of Assembly and Senate. 

Parliament was also blamed for failing to represent the will of the people but instead serving 

selfish political interests. 

On how Constitutionalism can be enhanced, the respondents recommended the separation of 

powers calling for the independence of the judiciary and human rights institutions, adhering to 

the constitution and involving and listening to the citizens in decision making. 

The citizens loudly called for all the arms of government to ensure the involvement of citizens 

in the event of any constitutional changes. 
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Annexure B:  Status of the Legislative Alignment Process 
The Constitutional Legislative Alignment Process is an initiative that is being led by 

Government of Zimbabwe through the Ministry of Justice, Legal and Parliamentary Affairs 

(MoJLPA). It is being spearheaded by the Inter-Ministerial Taskforce on the Alignment of 

Legislation with the Constitution (IMT), that is chaired by the Attorney-General. According to 

the IMT’s tracking tool (i.e. the IMT Bill Tracker), the IMT plans to align a total of 59 laws 

with the Constitution. These laws were carefully selected on the basis of a three-pronged 

criteria viz. (a) laws required to make government functional, (b) laws required to address 

interim injustices, and (c) laws required to promote and realize human rights. Out of the 59 

targeted laws, 30 have been aligned to date. The remaining 29 laws are currently awaiting 

cabinet approval. 

 

The table below outlines the status of the alignment process to date. 

 

Laws Aligned  

Bill/Act Status 

1. The Zimbabwe Media Commission Act Aligned - The Bill was Gazetted on 9 August 2019 and was 

passed by Parliament on 8 December 2020, and signed into law 

in April 2021 

2. Freedom of Information Act Aligned – The Bill was Gazetted in March 2020 and signed into 

law on 1 July 2020.  

3. Maintenance of Peace and Order Act 

(Repealed and replaced the Public Order and 

Security Act) 

Aligned – The Bill and was signed into law on 14 November 

2019.  

 

4. Veterans of the Liberation Struggle Act 

(Repealed and replaced the War Veterans Act 

and the Ex-Political Detainees and 

Restrictees Act) 

Aligned – The Bill was passed by Parliament on 2 July 2020 

and was signed into law on 4 September 2020.  

 

5. National Peace and Reconciliation 

Commission Act 

Aligned - The Bill was signed into law on 5 January 2018. 

6. Public Health Amendment Act Aligned – The Bill was passed by Parliament on 31 August 

2018 and signed into law. 

7. Education Amendment Act Aligned - The Bill was signed into law on 4 March 2020. 

8. Land Commission Act Aligned - The Bill was signed into law on the 9th of March 2018 

9. Constitutional Court Rules Aligned  

10. Coroner’s Office Act Aligned – The Bill was passed by Parliament on 6 March 2020. 

11. Criminal Procedure and Evidence 

Amendment Act  

Aligned – The Bill was signed into law on 10 June 2016. 

12. Judicial Service Amendment Bill Aligned – The Bill was aligned through the General Laws 

Amendment Bill of 2016 

13. Consumer Protection Act  Aligned – The Bill was signed into law on 10 December 2019 

14. Public Entities Corporate Governance Act Aligned – The Bill was signed into law on 11 May 2018 

15. Public Procurement and Disposal of 

Public Assets Act 

Aligned – The Bill was signed into law on 1 January 2018 
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16. International Treaties Act 

 

Aligned – The Bill was passed by Parliament in March 2020 

and it was signed into law on 1 July 2020 

17. Gender Commission Act Aligned – The Bill was signed into law on 12 Feb 2016 

18. General Laws Amendment Act 

(It aligned multiple pieces of legislation 

through law revision) 

Aligned – The Bill was signed into law on 1 July 2016 

19. Mines and Minerals Amendment Bill Aligned – The Bill was Gazetted by Parliament  

20. Marriages Bill Aligned – The Bill was Gazetted by Parliament on 19 July 2019 

21. Constitutional Court Bill  

22. Medical Services Amendment Bill Aligned – The Bill Gazetted by Parliament in December 2019 

23. Zimbabwe Independent Complaints 

Commission Bill 

Aligned – The Bill was Gazetted by Parliament in November 

2020 

24. National Security Council Bill Aligned – The Bill was Gazetted by Parliament 

25. Police Amendment Bill Aligned – The Bill was Gazetted by Parliament in April 2021 

26. Provincial Councils Administration 

Amendment Bill 

Aligned – The Bill was Gazetted by Parliament in April 2021 

27. Public Finance Amendment Bill Aligned – The Bill was Gazetted by Parliament in April 2021 

28. Manpower Planning and Development 

Amendment Bill 

Aligned – The Bill was Gazetted by Parliament on 14 August 

2020 

29. Health Services Amendment Bill Aligned – The Bill was approved by cabinet in March 2021 and 

awaiting gazetting  

30. Guardianship of Minors Amendment Bill Aligned – The Bill was approved by Cabinet and awaiting 

gazetting  

 

Laws Awaiting Cabinet Approval 

1. Disabled Persons Bill 

2. Children’s Amendment Bill 

3. Child Justice Bill 

4. Protection of Personal Information Bill 

5. Urban Councils Amendment Bill 

6. Rural District Councils Amendment Bill 

7. Broadcasting Services Amendment Bill 

8. Citizenship of Zimbabwe Bill 

9. Immigration Amendment Bill 

10. Prisons and Correctional Services Bill 

11. Administrative Justice Amendment Bill 

12. Defence Amendment Bill 

13. Traditional Leaders Amendment Bill 
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14. Electoral Amendment Bill 

15. Official Secrets Amendment Bill 

16. Emergency Powers Amendment Bill 

17. Interception of Communications Amendment Bill 

18. Bill to give effect to Section 106 of the Constitution (Conduct of Vice Presidents, Ministers and Deputy 

Ministers) 

19. Water Amendment Bill 

20. Labour Amendment Bill 

21. Arts and Culture Bill 

22. Zimbabwe National Water Authority Amendment Bill 

23. Environmental Management Amendment Bill 

24. Tourism Amendment Bill 

25. Criminal Law (Codification and Reform) Amendment Bill 

26. Judicial Laws Amendment Bill 

27. Languages Bill 

28. Public Service Amendment Bill 

29. Zimbabwe Human Rights Commission Amendment Bill 
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Annexure C: Cases on the Implementation of the Constitution by the 

Courts in Zimbabwe 
 

"Even if all others were to be unable to give practical expression to the rule of law, human 

rights and the constitutional aspirations of the people in any democracy, that constitutional 

democracy would survive; provided a truly independent body of judges and magistrates, 

loyal to the oath of office or solemn affirmation, is in place and ready to administer justice to 

the aggrieved in terms of their oath of office or affirmation." 

Chief Justice Mogoeng, South Africa. 

 

Constitutional adjudication is one critical way through which the Constitution is enforced. 

Eight years on, a plethora of cases have seen the doors of our courts, with litigants seeking to 

enforce the Constitution. What follows are brief highlights of some of the most consequential 

cases that have been before the courts, with a focus on those cases that have been taken before 

the Constitutional Court, as the chief guardian court of constitutional compliance.  

 

Elections 

Election timing 

The very first case before the Constitutional Court, Mawarire v Robert Mugabe N.O. & Ors 

2013 (1) ZLR 469 (CC) gave a shocking and even bizarre interpretation of the Constitution, 

giving President Robert Mugabe and his party an early election that he so desired, and leading 

him to a contested victory. This case concerned the holding of the first elections under the 2013 

Constitution. The issue before the Court was to determine the chronological parameters 

mandated by the Constitution following the dissolution of Parliament. The Constitutional Court 

was in essence asked to pronounce the constitutionally required timing for the holding of a 

general election after the dissolution of Parliament. The matter was however brought under the 

old 1979 Constitution. Section 158 of the new Constitution governing the timing of elections 

was suspended, meaning the Court was seized with considering and applying the timing of the 

provisions of the former Constitution. Under that Constitution this was governed by section 

58(1), as read with sections 63(4) and 63(7). This is not to say the new Constitution was 

irrelevant insofar as the general election that formed the object of the dispute was concerned. 

It was very much relevant as the ‘first elections’ mentioned in the new Constitution were the 

general elections that formed the basis of the application. The question of constitutional 

electoral reforms was thus implicated.  

 

Mawarire argued that the President of Zimbabwe was constitutionally obligated to set the dates 

for Zimbabwe’s next general election no later than the day after the 29th of June 2013, when 

Parliament was to reach the end of its constitutionally prescribed five-year term. What made 

this case particularly fascinating was the extraordinary relief sought and subsequently granted. 

In that suit, Robert Mugabe as President was cited as defendant, but also the Presidents of the 

two other parties in the unity government, who at that time were Prime Minister and Deputy 
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Prime Minister in the coalition government. Zimbabwe was not ready for elections at that time, 

and the other parties in the Unity Government and the Southern Africa Development 

Community (SADC) who were the guarantors to the Global Political Agreement (GPA) that 

formed the Government of National Unity, were rightly demanding that various electoral 

reforms had to take place before elections. The coalition government in place had a roadmap 

that required an election to be held once a new constitution had been adopted and electoral 

reforms had been effected. Mugabe and ZANU PF did not want electoral reforms before 

elections, yet they were bound by the SADC agreement. 

 

The majority ordered the President as head of the executive to set an election date of 31 July 

2013 which was at complete variance with the clear and express provisions of the law. 

Chidyausiku CJ did not adequately engage with the 2013 Constitution and plethora of 

legislative provisions that made the July 31 election deadline an impossibility. The Court went 

on to interpret the law and execute it, ignoring the transitional process and safeguards put in 

place by the new Constitution as a roadmap to the “first elections”. Very uncharacteristic of 

Mugabe and his regime, they all hailed the decision of the Constitutional Court and happily 

complied with it arguing “rule of law” and that “the courts have spoken”, so much from a man 

and regime with a clear record of not respecting the rule of law and what the courts say.  

 

Following political outcry that was raised with SADC after the decisions, SADC recommended 

the government to approach the Constitutional Court to seek an extension of the election date 

on the one set by the Court. On the 4th July 2013, the Minister of Justice approached the 

Constitutional Court in Minister of Justice and Legal Affairs v Jealousy Mbizvo Mawarire, 

Morgan Richard Tsvangirai, Welshman Ncube and 2 others CCZ 235-13 and requested for 

extension of the election deadline fixed in the Mawarire case. He sought no more than a two-

week extension – yet another clear indication that his party, ZANU PF, was not interested in 

an extension. This application was simply to give the impression that they were acting a good 

faith and were seeking to comply with the SADC recommendations. This two-week extension 

request was strongly opposed by both Tsvangirai and Ncube, the leaders of the two other parties 

in the coalition government. This was not a good faith application by the Minister of Justice, 

who simply argued that the application was made by direction of the Extraordinary SADC 

Summit held in Maputo, although he had no complaints about the Court’s decision that 

elections should be held by 31st July. The application was dismissed at the end of the hearing, 

without a judgment to accompany it, thus elections were held on 31 July 2013.   

 

Two other cases seeking extension of election dates after the Mawarire decision, Nyikadzino v 

President of the Republic of Zimbabwe & 12 Ors CCZ-31-2013 and Maria Phiri v The 

President & 5 Ors CCZ-34-2013 were dismissed without judgments. In Nyikadzino the 

argument was that the date set by the Court in the Mawarire case did not leave enough time 

for registered voters to complete all the processes required for elections to be held in a 

constitutional manner. In Phiri the applicant sought an extension of the election date to allow 

persons formerly wrongfully classified as “aliens” but confirmed as citizens by the new 

Constitution time to acquire citizen ID cards to enable them to register as voters for the election. 

In Morgan Tsvangirai v The President & 7 Ors CCZ-37-2013 the Constitutional Court also 
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dismissed without judgment an application by the opposition leader challenging the 

constitutional validity of the Presidential Powers regulations and the election proclamation that 

followed.  

 

In Dewah v The President, Ministers of Constitutional and Parliamentary Affairs and of Justice 

& Ors CCZ-39-2013, the court dismissed without judgment an application by the President of 

the Good People’s Movement party seeking an extension of the nomination date of election 

candidates in the 2013 elections by two weeks, and also challenging the constitutionality of the 

Political Parties (Finance) Act, arguing that small parties not party to the then global political 

agreement (GPA) did not have access to funding from foreign sources or the treasury.  

 

Political party funding 

 

In July 2013 the Constitutional Court dismissed without reasons for judgment the case of 

Zimbabwe Development Party v Minister of Justice and Legal Affairs, Minister of 

Constitutional and Parliamentary Affairs & Ors CCZ-33-2013 in which the constitutionality 

of s 3(3) of the Political Parties (Finance) Act was challenged for failure to provide state 

funding for small political parties in light of s 67(2) of the Constitution on the basis that it 

infringes the constitutional right of every Zimbabwean to form, join and participate in the 

activities of a political party.  

 

Diapora vote 

 

In Shumba & 2 Ors v Minister of Justice, Legal & Parliamentary Affairs & 5 Ors CCZ-4-2018 

the Court made a disturbing ruling that section 23 of the Electoral Act does not violate the 

Constitution on the right to vote insofar as it prevents Zimbabweans outside the country from 

exercising the right to vote. While such kind of rulings may seem politically expedient for the 

day, the cost to constitutional jurisprudence and the abetment of constructional infraction is 

staggering. As bad law as this decision is in its failure to read the Constitution purposively, far 

worse is that not only does it state that the Constitution does not require government to allow 

or facilitate for the diaspora vote, but ventures to say that “Zimbabwean law does not provide 

for the diaspora vote. This should be a basis for agitating for the amendment of the Constitution 

at the request of any aggrieved party”. Essentially, if one goes by the Constitutional Court’s 

ruling, the only way the diaspora vote is to be achieved in Zimbabwe is through a constitutional 

amendment. As has become predictable, the nine-member bench was once again unanimous, 

in the sense of mere agreement with none writing a concurring opinion to display an alternative 

reasoning or view that nonetheless arrives at the same conclusion.   

 

The Shumba matter came after the Tavengwa Bukaibenyu v Chairperson, Zimbabwe Electoral 

Commission & Ors CCZ 12-17 in which the applicant, a registered voter living in South Africa, 
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made an application to the Court seeking an order declaring unconstitutional sections of the 

Electoral Act that deny Zimbabweans in the diaspora the right to vote and an order allowing 

them to be granted the postal vote that diplomats and government officials based in foreign 

countries enjoy. The Court dismissed the application in June 2013 with no judgment, only to 

issue one in 2017. It is cases like these, dismissed without detailed explanation at law as there 

should, that make credible the belief that the Court avoids confronting politically sensitive 

matters dismissing cases without primary regard to the merits, and at times providing reasons 

after the matters are overtaken by events. In the Bukaibenyu case, the Zimbabwe Electoral 

Commission itself had chosen not to oppose the application stating instead, to its credit, that it 

would abide by the decision of the Court.  

 

Presidential elections 

 

It goes without saying that the most significant elections case the courts have handed since the 

2013 Constitution is the Presidential election challenge in Chamisa v Mnangagwa & 24 Ors 

CCZ-42-2018. The ruling was handed down on 24 August 2018, with the unanimous Court, 

per Malaba CJ, issuing abridged reasons. This case pronounced the victory of President 

Emmerson Mnangagwa, effectively clothing him with legitimacy after his military-assisted 

ascendance to power. In the process, the court pronounced itself on the standards for 

nullification of election results. In a unanimous decision, the Constitutional Court found that 

the applicant had failed to place before it “clear, sufficient, direct and credible evidence that 

the irregularities that he alleges marred the election process materially existed. The applicant 

did not prove the alleged irregularities as a matter of fact”. Per the Court, there were no 

irregularities proved. The Court thus found it unnecessary in the circumstances to ask and 

answer the question whether irregularities materially affected the result of the election. The 

Court ruled that: “The general position of the law is that no election is declared to be invalid 

by reason of any act or omission by a returning officer or any other person in breach of his 

official duty in connection with the election or otherwise of the appropriate electoral rules if it 

appears to the Court that the election was conducted substantially in accordance with the law 

governing elections and that the act or omission did not affect the result.” Further; “As an 

exception to this general position, the Court will declare an election void when it is satisfied 

from the evidence provided by an applicant that the legal trespasses are of such a magnitude 

that they have resulted in substantial non-compliance with the existing electoral laws. 

Additionally, the Court must be satisfied that this breach has affected the results of the election. 

In other words, an applicant must prove that the entire election process is so fundamentally 

flawed and so poorly conducted that it cannot be said to have been conducted in substantial 

compliance with the law. Additionally, an election result which has been obtained through 

fraud would necessarily be invalidated.” 

 

Independence of the Zimbabwe Electoral Commission  

 

In the case of Mavedzenge v Minister of Justice & Ors CCZ-5-2018 the applicant 

unsuccessfully challenged section 192(6) of the Electoral Act which allows for the Minister of 
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Justice to approve electoral regulations promulgated by the Zimbabwe Electoral Commission 

(ZEC), on the basis that it infringes on the constitutional independence of ZEC. The dismissal 

of the Mavedzenge challenge raises concern over the Court’s view of independence as it 

pertains to certain key institutions of democracy, such as the Zimbabwe Electoral Commission, 

when a Minister of the Executive is granted powers by statute to approve (and disapprove, by 

implication) regulations made by an independent constitutional body. In spite of the time-

sensitivity of the matter, heard urgently before the Constitutional Court on 5 July 2017, ruling 

was only handed down on 31 May 2018. Meanwhile, the matter had been overtaken by events 

and ZEC proceeded to promulgate regulations which were approved by the Minister of Justice 

using a potentially constitutionally flawed provision.  

 

Civil and political rights  

 

Right to demonstrate  

 

In Democratic Assembly for Restoration and Empowerment & 3 Ors v Saunyama N.O & 3 Ors 

CCZ-9-2018, the Court commendably came down heavily in declaring section 27 of the Public 

Order and Security Act (POSA) as unconstitutional. In that case, the Court quashed a provision 

used to limit the right to demonstrate and to petition, a right which is enshrined in section 59 

of the Constitution. Makarau JCC held in that case that “I may add on a general note that 

protests and mass demonstrations remain one of the most vivid ways of the public coming 

together to express an opinion in support of or in opposition to a position […] Long after the 

demonstrations, and long after the faces of the demonstrators are forgotten, the messages and 

the purposes of the demonstrations remain as a reminder of public outrage at, or condemnation 

or support of an issue or policy”. Demonstrations, she said, “have thus become an acceptable 

platform of public engagement and a medium of communication on issues of a public nature 

in open societies based on justice and freedom 

 

Right to life and the death penalty  

 

The Constitutional Court was presented with the question of the unconstitutionality of the death 

penalties imposed on the applicants in Farai Lawrence Ndlovu & Anor v The Minister of Justice 

Legal & Parliamentary Affairs and Another Constitutional Application No. 50 of 2015.  

Interestingly, the first case the Constitutional Court of South Africa had to deal with was a 

death penalty case, S v Makwanyane 1995 (3) SA 391 (CC) and in that case the Court declared 

the death penalty to be unconstitutional. The Zimbabwean Constitutional Court however struck 

the matter off the roll. The two applicants in this case had been sentenced to death just before 

the 2013 Constitution came into force. They contended that the new Constitution effectively 

abolished the pre-existing law that provided for the carrying out of the death penalty, and that 

although they may have been sentenced lawfully their sentences cannot be carried out. They 

argued that their right to life under section 48 of the Constitution will be violated if they were 

executed now, because the current law providing for the carrying out of the death sentence does 
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not conform with the Constitution. The applicants contended that their execution would violate 

their right to life, and that the death penalty is unconstitutional in light of s 48(2) of the 

Constitution which provides that “no person can be sentenced to death unless they are 

sentenced under a law that permits the imposition of death only for murder committed in 

aggravating circumstances”. There is currently no statute in Zimbabwe regulating the death 

penalty. The applicants contended that no prisoners can be executed, and no convicted 

criminals can be sentenced to death, until the law is amended to bring it into line with the 

Constitution – and any such amendment cannot apply retrospectively to apply to people such 

as the applicants, who had been convicted before the law is passed. The issue here was the 

retrospective application of the law. One of the applicants had been waiting for execution for 

13 years at the time of the application. Also at issue was also whether the applicants could 

make argument using the new Constitution. 

Deputy Chief Justice Malaba, leading a full Constitutional Court bench struck the matter off 

the roll after ordering the prisoners to cite the proper section of the law under which the 

challenge was brought, which is s 85(1)(a) of the Constitution. While the Court did not decide 

on the matter, it expressed reservations on the locus standi on the applications regarding their 

ability to represent other death-row inmates. The matter was thus not decided on merits.  

 

Yet another death sentence case came before the Constitutional Court in the form of Chawira 

& 13 Others v Minister, Justice Legal & Parliamentary Affairs & Others CC-03-2017. This 

case raised similar issues as those raised in the Farai Lawrence Ndlovu & Anor v The Minister 

of Justice Legal & Parliamentary Affairs application. In Chawira, all the fifteen applicants 

were condemned prisoners on death row awaiting execution after being sentenced to death by 

the High Court. At the time of the application, they had been on death row for varying periods 

of time ranging from 2 to 18 years of incarceration. The applicants approached the 

Constitutional Court complaining that the length of their stay on death row is an affront to their 

human dignity and freedom from torture or cruel, inhuman or degrading treatment or 

punishment in violation of sections 51 (right to dignity) and 53 (freedom from torture or cruel, 

inhuman or degrading treatment or punishment” of the Constitution. Initially the applicants 

sought commutation of their respective death sentences to life imprisonment, but that was 

eventually abandoned and the applicants now sought an order to quash the sentences of death 

and remittal of the cases to the High Court for resentencing. 

Because the applicants’ cases were at varying stages of progress to finality, some under appeal 

proceedings, the Constitutional Court found that the applicants were all approaching the Court 

without first exhausting the statutory legal remedies available to them, that is, seeking review 

of the administrative action or omission complained of under the Administrative Justice Act, 

appealing to the Supreme Court, or seeking Presidential pardon or commutation. The issues for 

determination were thus laid down by the Constitutional Court as follows: whether or not the 

Court had the jurisdiction to grant the order requested by the applicants and, if so, whether the 

issues raised were ripe for determination, and whether or not the delay in carrying out the death 

sentences was a violation of the applicants’ fundamental human rights under sections 51 and 

53 of the Constitution. The Court found that considering that the applicants’ complaint was 

that the delay in executing the sentences of death passed by the High Court is a violation of 

their constitutional rights under sections 51 and 53 of the Constitution, there could be no doubt 

that this is a constitutional matter over which this Court has jurisdiction. Nonetheless, it held, 

that “does not follow that every matter that has some constitutional connotations must 

necessarily be laid at this court’s door”. The Court reasoned that the Constitution as the mother 
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of all laws encompasses all other laws with the result that every legal contest has some 

constitutional implications, and that if all such cases were to be taken to the Constitutional 

Court it would be overwhelmed to the extent of being dysfunctional and the existence of other 

courts and administrative authorities would be rendered nugatory. The court thus invoked 

avoidance, also stating as to the delays in execution, that “the wheels of justice are slow”, a far 

cry from the 1993 ruling of the Supreme Court in Catholic Commission for Justice and Peace 

in Zimbabwe v Attorney-General, Zimbabwe, & others 1993 (1) ZLR 242 (S) which ruled that 

delay in executing the death penalty on sentenced individuals was contrary to the then section 

15(1) of the Constitution which proscribed inhuman punishment.  

Freedom of expression and State propaganda 

 

The case of Majome v ZBC & Others CCZ 14-2016 concerned radio and television 

broadcasting licensing by the state broadcaster, the Zimbabwe Broadcasting Cooperation 

(ZBC). The applicant in this case was Ms Jessie Majome, an MP of the opposition MDC party. 

The application was acting in her own interests in terms of s 85(1)(a) of the Constitution, but 

also invoked violation of the rights of the MDC party. She sought an order declaring that certain 

provisions of the Broadcasting Services Act are invalid for alleged infringement of the 

applicant’s fundamental right not to be compulsorily deprived of property except in terms of a 

law of general application complying with the requirements prescribed under s 71(3)(b)i) & 

(ii) of the Constitution. She also sought an order directing ZBC, the Minister of Media, 

Information and Publicity and the Attorney General to obey their constitutional obligations to 

respect, protect and promote the applicant’s fundamental rights and freedoms as set out in ss 

44 and 45 of the Constitution and comply with the other constitutional provisions which 

guarantee rights not to be unfairly discriminated against on the grounds of political affiliation 

(ss 56(3)), freedom of assembly and association (s 58(1) & (2)), freedom of expression and 

freedom of the media ( 61(1a) & 4b)), political freedom and participation (s 67(1)(b)) and the 

guarantee from unlawful deprivation of property rights. The applicants wanted that ZBC to 

cease the bias and partiality in its programming by according equal coverage to applicant’s 

political party and others as it accords ZANU PF. Alternatively, Ms Majome sought that ZBC 

encrypt its signal to be received on subscription basis by those who wish to associate with it 

and ZANU PF programming content. Because the applicant was being prosecuted for non-

possession of a valid television license, she additionally sought a permanent stays of 

prosecution proceedings against her. 

 

The premise of the application was that ZBC had shown bias towards the ZANU-PF political 

party in the selection and presentation of television and radio programs on political matters. As 

a result of this bias, the applicant had been refusing to pay the license fee payable in terms of 

the Broadcasting Act. In a unanimous decision by Malaba DCJ, the Court held that the 

applicant invoked a wrong remedy for the protection of the fundamental rights and freedoms 

she alleges have been infringed, and the application was dismissed. The Court reasoned as 

follows: “With the exception of para. 1 of the relief sought which relates to the constitutional 

invalidity of the specified provisions of the Act, there is no declaration sought to the effect that 

the conduct of the ZBC is unconstitutional in that it infringes any of the fundamental rights and 

freedoms listed. The Constitution confers power on a court under s 85(1) to grant appropriate 

relief to an injured person who has approached it for relief.  It is not the business of a court to 
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grant relief to an applicant whose fundamental rights or freedoms have not been violated. He 

or she would be an uninjured applicant. A court does not grant relief to an uninjured 

applicant.” 

The Court then proceeded to invoke the principle of subsidiarity or avoidance, citing various 

South African Constitutional Court and Supreme Court cases to the effect that the validity of 

conduct which falls within the ambit of a law of general application cannot be determined by 

reference to the Constitution, but by reference to the provisions of the law of general application 

unless the constitutionality of that law is itself being attacked.  

This decision in Majome came on the heels of another one by the Constitutional Court, S & 

Others v Wekare and S & Another v Musangano Lodge (Pvt) Ltd CCZ 9/2016. The latter came 

as two separate cases which were then joined and heard together because they raised similar 

issues. The cases are about the constitutionality of the provisions of the Broadcasting Services 

Act on funding for the provision of public broadcasting services though compulsory licensing. 

The questions presented were whether the sections requiring compulsory licensing on anyone 

in possession of a device capable of receiving radio and televisions transmission signals, ss 

38B(1), 38C, 38D(2) and 38E(1)(C)and 38E(i)(h)(i) of the Act, each infringed the applicant’s 

constitutional right to protection from compulsory deprivation of property, the right to the 

protection of the law, and the right to freedom of expression. The applicant in the first case had 

been charged in the Magistrates Court with the offence of being in possession of a receiver 

without a license issued by the Zimbabwe Broadcasting Corporation (ZBC). The applicant in 

the second case, a hospitality lodge, was charged for possession of eight television sets without 

a license issued by the ZBC. Both applicants raised no defense on merits, but pleased that the 

provisions of the Act under which they were charged were constitutionally invalid in that they 

impose an obligation to pay for a license to the ZBC on a person who is in possession of an 

apparatus capable of receiving broadcasting service without any form of exemption.  

In a unanimous decision, the Court found that the collection of license fees by the public 

broadcaster was a “tax” that is constitutionally acceptable. The money is required to be paid 

into the general funds of the ZBC before it can be used by the corporation as revenue to meet 

the costs of performance of its functions in providing public broadcasting services.  Primarily, 

the Court said, this is meant to establish a mechanism for the funding of the provision by the 

ZBC of public broadcasting services without interference from government, corporate or other 

powerful interests. The Court ruled that the mechanism of funding was adopted as an 

alternative to ordinary State budget appropriations because it would enable the ZBC to operate 

free of government administrative regulations, and the method of funding would also enable 

the ZBC to avoid government oversight of its day-to-day operations. The Court held that the 

idea was to keep the Government out of control of the purse strings of the ZBC and ensure that 

the ZBC receives its funding directly from the public through taxation, and there is nothing 

unusual about the obligation to pay the amount of money fixed by the ZBC with the approval 

of the Minister by statutory instrument as a license tax on possession of a receiver. 

Criminal defamation 

 

The case of Nevanji Madanhire and Another v Attorney-General CCZ 2-14 dealt with the now-

archaic crime of defamation. In this case the Court unanimously declared s 96 of the Criminal 

Law (Codification and Reform) Act unconstitutional, a section that criminalized defamation. 
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This restricted the ability of journalists to report on activities of the government. The applicant 

journalists in this case were jointly charged with criminal defamation under the impugned 

section. The two had in November 2011 published an article concerning a prominent business 

man and politician who was the Chairperson of a medical aid society, claiming that the society 

was unable to pay its members and staff as well as its creditors and that it was on the brink of 

collapse. The applicants were then arrested and charged for criminal defamation, on the 

allegations that they published the statements with the knowledge of their falsity and intending 

to cause serious harm to the reputations of complainant and the society. The matter was referred 

to the Constitutional Court by the trial court for the determination of the constitutionality of 

criminal defamation as defined in s 96 of the Criminal Law Code.  

 

The questions before the Constitutional Court were, firstly, whether or not the requirement of 

serious harm in the crime of defamation is vague so as to render the offence inconsistent with 

the rights enshrined in ss 18(1) and 18(9) of the former Constitution; secondly, whether or not 

the offence of criminal defamation is inconsistent with the right to freedom of expression in s 

20 of the former Constitution; and thirdly, whether or not a declaration that criminal defamation 

was inconsistent with the former Constitution would have an effect on its position under the 

new Constitution. 

The Court concluded that the applicants had succeeded in demonstrating that the offence of 

criminal defamation is not reasonably justifiable in a democratic society on the grounds 

mentioned in s 20(2) of the Constitution, and issued a rule nisi calling upon the Minister of 

Justice, Legal and Parliamentary Affairs, if he so wished, to show cause why s 96 of the 

Criminal Law (Codification and Reform) Act should not be declared to be in contravention of 

s 20(1) of the former Constitution. The Madanhire case is monumental to journalistic press 

freedom. For years, criminal defamation, a concept long turned into a statutory relic in 

progressive democracies, was used by government officials primarily, to insulate themselves 

from public and media scrutiny, thereby escaping accountability. It is of moment to note here 

that the decision of the Constitutional Court in Madanhire followed a 2004 decision of the 

African Court of Human and People’s Rights4 which ruled that imprisonment for defamation 

violates freedom of expression. That ruling is one of the most celebrated of that Court, and the 

adoption of that reasoning in the Madanhire case by the Constitutional Court indicated a desire, 

at least to some extent, to align domestic law in as far as rights are concerned to international 

law applicable to Zimbabwe, where Zimbabwe is a state party.  

 

The Constitutional Court’s brush with freedom of expression continued in Chimakure & others 

v Attorney General CCZ 6-2014. The question was whether s 31(a)(iii) of the Criminal Law 

(Codification and Reform) Act violated s 24(5) of the former Constitution. Section 31 made 

the reporting of false news a crime punishable with a high fine and a prison sentence of up 

to twenty years. To fall within this provision, the news must be that which would undermine 

public confidence in the subject under reportage. The applicant journalists were prosecuted 

for publishing a story which stated that intelligence and police officials were involved in the 

abduction of opposition and human rights activists in 2008. The applicants sought a declaration 

 
4 Lohé Issa Konaté v. Burkina Faso. Application No. 004/2013.  
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that the statutory provision under which they were prosecuted was void for inconsistency with 

the freedom of expression guarantee in s 20 of the former Constitution. They accepted that the 

right to freedom of expression is not absolute at all times and that in exercising this right there 

is a duty not to injure the rights of others or the public interests listed in s 20(2). They argued, 

however, that the restriction imposed by s 31(a)(iii) of the Criminal Law Code on the exercise 

of freedom of expression exceeded what was reasonable in a democratic society.  

 

The Constitutional Court found that s 31(a)(iii) of the Criminal Law (Codification and Reform) 

Act violated s 24(5) of the former Constitution. The Court issued a rule nisi calling upon the 

Minister to persuade the Court that s 31(a)(iii) was justifiable, despite its impact on the right to 

freedom of expression. In the final ruling the Constitutional Court unanimously declared 

unconstitutional s 31(a)((iii) of the Criminal Law (Codification and Reform) Act and found 

this provision to be ultra vires s 20(1) of the 1979 Constitution that was in operation prior to 

the 2013 Constitution and it was therefore a nullity.  

 

Freedom of expression and ‘undermining the authority of the President’ 

 

In the case of S v Mwonzora CC-17-2016, the question was whether s 33(2)(a) of the Criminal 

Law (Codification and Reform) Act violated the fundamental right to freedom of expression 

entrenched by s 20(1) of the former Constitution. The constitutional matter arose in 

proceedings in the Magistrates’ Court where the applicant, the former opposition MDC 

spokesperson, MP and former Minister in the unity government, was charged with the offence 

of undermining the authority of the President in contravention of s 33(2)(a) of the Criminal 

Law Code. The Constitutional Court found that the prosecution of the applicant on allegations 

of having contravened s 33(2)(a) of the Criminal Law Code amounted to a deprivation of his 

personal liberty save as would have been authorized by law in contravention of s 13(1) of the 

Constitution and was a denial of the fundamental right of the applicant to the protection of the 

law guaranteed under s 18(1) of the Constitution.  The basis of this was that the outline of the 

State case made no reference to the falsity of the statements the applicant was accused of having 

uttered, yet, the Court held, all the statements contained in the outline of the State case allegedly 

made by the applicant could not be false. Further, the Court reasoned that: “The offence is 

however not committed because a person has uttered at a public place a false statement about 

or concerning the President. The statement must be accompanied at the time of its utterance 

by the knowledge of its falsity and an intention to use it to engender feelings of hostility in the 

audience against the President. That is not even enough for the offence to be committed. The 

State must prove beyond reasonable doubt that the false statement about or concerning the 

President was capable of deceiving the hearer into believing it is true and that it was likely to 

arouse in the audience feelings of hostility towards the President or his office.” 

However, the Court did not entertain the challenge to the constitutionality of s 33(2)(a) of the 

Criminal Law Code, and this part of the application was dismissed. While this dismissal 

seemed to be legally correct given that that challenge ceased to be a live controversy or issue 

lying for determination as the prosecution of the applicant had been declared unlawful, s 

33(2)(a) remains alive in the meantime, heavily used to arrest journalists, activists, protestors 

and opposition politicians, thereby curtailing free speech and insulating the President from 

criticism.  
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Life imprisonment without parole   

In its early years, the Constitutional Court had occasion to decide on life sentences, in Makoni 

v Prisons Commissioner and Another CCZ 8-16 wherein life imprisonment without the 

possibility of parole was held unconstitutional for violation of the rights to equal protection 

and human dignity and the prohibition on cruel and degrading punishment. The applicant, 

Obediah Makoni, had spent more than 20 years behind bars after being sentenced to life 

imprisonment at the age of only 19. He challenged the country’s parole regime which excluded 

all life sentence prisoners, meaning that under his sentence he had no real prospect of ever 

being released. In a unanimous decision in July 2016, the Constitutional Court declared life 

sentences without the possibility of parole to be both cruel and inhuman punishment and a 

violation of human dignity. In coming to its decision, the Court found that the “unavoidable 

cruelty of incarceration”, without a prisoner being able to believe in the realistic possibility of 

his eventual liberation, would “unnecessarily aggravate and dehumanize the delivery of 

corrective justice”. According to the Death Penalty Project, “this decision adds to the increasing 

number of jurisdictions worldwide in which sentences that are irreducible, such as being passed 

for natural life or without parole, have been found to offend fundamental human rights”.5 The 

Court ruled that periodic reviews of detention and rehabilitation programs with a view to re-

integration into society must be provided equally to prisoners serving indefinite terms of 

imprisonment. It also ruled that any imprisonment that continued unreasonably, meaning 

beyond the duration of detention necessary to fulfil the aims of punishment, deterrence and 

rehabilitation, was liable to be quashed by the courts. For this reason, the Constitutional Court 

concluded that the parole regime must be interpreted as applying to all long-term prisoners and 

not just those with fixed term sentences. The Court ordered that a full inquiry and report by the 

Parole Board be prepared to determine Mr Makoni’s aptitude and suitability for parole. Once 

this is done, it would then be a matter for the Parole Board to make such recommendations as 

it may deem fit and proper, and thereafter for the Minister of Justice to decide whether or not 

to release Mr Makoni on license. 

Inhuman and degrading treatment  

 

In Jennifer Williams and Others v the Co-Ministers of Home Affairs and Others CCZ-4-14 the 

Constitutional Court was faced with a challenge regarding inhuman and degrading treatment, 

and discrimination on the basis of sex in terms of s 23 of the former Constitution, all stemming 

from police detention. On 15 April 2010, Jennifer Williams, the Director of Women of 

Zimbabwe Arise (WOZA) was arrested together with four other WOZA members during the 

course of a demonstration in Harare and were detained at the Harare Central Police Station for 

four days. The demonstration had been against alleged appalling service provision from the 

Zimbabwe Electricity Supply Authority (ZESA). In 2011, the four lodged a constitutional 

application to the Supreme Court against the then Co-Ministers of Home Affairs, the 

Commissioner General of Police and the Attorney General, seeking a declaration to the effect 

that there had been violations of their constitutional rights to protection against discrimination 

as well as to protection against inhuman or degrading treatment.  

 
5 Zimbabwe constitutional court declares life without parole to be cruel and inhuman, 13 September 2016, 

http://www.deathpenaltyproject.org/news/2462/zimbabwes-constitutional-court-declares-life-without-

parole-to-be-cruel-and-inhuman/.  

http://www.deathpenaltyproject.org/news/2462/zimbabwes-constitutional-court-declares-life-without-parole-to-be-cruel-and-inhuman/
http://www.deathpenaltyproject.org/news/2462/zimbabwes-constitutional-court-declares-life-without-parole-to-be-cruel-and-inhuman/
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The applicants argued that the circumstances in which they had been detained deprived them 

of protection of the law guaranteed in s 18 of the former Constitution, constituted inhuman and 

degrading treatment, and amounted to a violation of their right enshrined in s 23 of Constitution 

to be protected from discrimination on the basis of sex. The applications complained that the 

police had ordered them to remove their shoes, jackets and brassieres causing them to remain 

with a single top and bottom; that they had been forced to march barefoot on a dirty floor, and 

that they had been subject to the choking smell of human excreta and flowing urine in the police 

holding cells. In addition, the applications complained that the toilets in the cells had no running 

water and were full of human excreta, that there was no toilet paper despite being refused 

permission to carry their own and that the toilet bowl was not partitioned from the rest of the 

cell such that it was not possible to relieve oneself in privacy. The applicants alleged that they 

had requested blankets for warmth during the night and had been given three dirty blankets for 

use by all occupying the cell, a total of sixteen detainees occupying a cell with a holding 

capacity of up to six detainees. It is for these reasons that the applicants claimed that their 

constitutional right to protection from torture or inhuman and degrading treatment or 

punishment was violated. In addition to the above, it was the applicants’ complaint that 

menstruating women were not provided with sanitary provisions, including washing and 

disposal facilities and sanitary towels. This failure to provide for the peculiar needs of women 

was submitted as amounting to discrimination against women in violation of s 23 of the former 

Constitution. All this was denied by the respondents, who claimed that it was procedural for 

detainees to be made to remove their clothes and shoes so as to ensure that they only retained 

necessary wearing apparel when admitted into the cells. While the respondents admitted that 

no sanitary provisions are made for menstruating women, they stated that women are permitted 

to bring their own sanitary requirements. 

 

In deciding whether the applicants were treated in a discriminatory manner by being ordered 

to remove their brassieres, the Court stated that such class of clothing constituted necessary 

wearing apparel which cannot be removed from a person when in detention. The Court also 

found that the wholesale application of the requirement that each detainee is allowed one layer 

of clothing and one undergarment ignores the fact that the applicants being women have by 

reason of their sex, personal needs which differ from those of men and as such resulted in 

discrimination against the applicants, who by virtue of their biological make-up, have the need 

for two undergarments. The Court found that the applicants were detained in conditions that 

constitute inhuman and degrading treatment, adding that the requirement for detainees to walk 

without shoes in unsanitary conditions amounted to inhuman and degrading treatment. On the 

whole, the Constitutional Court found that detention for four or five nights in the conditions 

described by the applicants constitutes a gross violation of the applicants’ right not to be 

subjected to inhuman and degrading treatment. On the question of the failure to provide 

sanitary provisions for menstruating women, the Constitutional Court found that although it is 

abhorrent that sanitary provisions are not afforded to women in custody, the applicants had not 

alleged that they were menstruating and were refused sanitary provisions by the police. The 

Court reasoned that s 24 (1) of the Constitution did not require the applicants to be torchbearers 

for women in general. Section 24(1) was the applicable locus standi provision under the old 

Constitution, which was very limited in scope. The Court ordered the respondents to take all 

necessary steps and measures within their power to ensure that the  holding cells at the Harare 

Central Police Station have clean flushing toilets with toilet paper and a washing bowl; that the 
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flushing toilets be cordoned off from the main cell to ensure privacy; that a good standard of 

hygiene be maintained in the holding cells; that every person detained in police custody 

overnight be furnished with a clean mattress and adequate blankets; that adequate bathing 

facilities be provided for all persons detained in custody overnight; that every person detained 

have access at all times to wholesome drinking water; and that women detained in police 

custody shall be allowed to keep their undergarments including brassieres, and to wear suitable 

footwear. 

 

Citizenship  

 

Citizenship in Zimbabwe has always been a highly political issue, and the citizenship clause 

was one of the points of major debate in the drafting of the 2013 Constitution. The 

Constitutional Court has had occasion to address this right on at least two occasions. The first 

one was in Mawere v Registrar General & Others CCZ-04-2015 in which the Court dealt with 

the questions of who is a citizen by birth, and what their rights are. The Court unanimously 

decided that citizenship by birth may not be revoked by the Registrar General, and that a 

citizen by birth is not prohibited from holding dual citizenship. 

 

The applicant, Mr Mawere, was born in Zimbabwe in 1960 and both of his parents were also 

born in Zimbabwe. In 2002 he acquired citizenship of South Africa by registration. In order to 

register as a voter in national elections in Zimbabwe that were scheduled to take place in 2013, 

he approached the Registrar General’s offices in order to procure a duplicate national identity 

document, having lost the original, whereupon he was advised that for as long as he remained 

a South African citizen, he would not be eligible for a Zimbabwean national identity document. 

He then approached the Court seeking a declaration that being a citizen by birth, he was entitled 

to dual citizenship and that the law did not require of him to renounce his foreign citizenship 

before he could be issued with a Zimbabwean national identity document. 

Prior to the enactment of the 2013 Constitution, Zimbabwean law prohibited dual citizenship. 

Under that law, Mr Mawere would have been required to renounce his South African 

citizenship before he could be eligible for Zimbabwean citizenship. Only then would he have 

been eligible for a Zimbabwean national identity card. The citizenship by birth clause of the 

2013 Constitution, s 36, provides that persons are Zimbabwean citizens by birth if they were 

born in Zimbabwe and, when they were born, either of their parents was a Zimbabwean citizen. 

It was the Registrar General’s submission that the applicant was not a Zimbabwean citizen 

when the new Constitution came into effect and could not have reverted to being one by virtue 

of s 36. Some formal act would be required to have citizenship restored to him, so the argument 

went.  

The Court found that s 36 is not made subject to any other section in the Constitution, and that 

the ordinary grammatical meaning of the section is clear and imports no ambiguity. A person 

born in Zimbabwe to a parent who, at the time of the person’s birth, was a Zimbabwean citizen, 

is a Zimbabwean citizen and is not obliged to do anything further to qualify for Zimbabwean 

citizenship. The treatment of citizens by birth differs from that of citizens by registration. In 

the case of the latter, citizenship by registration may be revoked under s 38, whereas under s 
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39, citizenship by birth may be revoked only if such citizenship was acquired by false 

representation or where it is established that a child below fifteen years of age, who is presumed 

in terms of s 36(3) of the Constitution to be a citizen by birth, is a citizen of another country.  

 

This case proved crucial in setting the record straight for the Registrar General, who had until 

then been denying individuals citizenship and the ability to register to vote for various unlawful 

reasons.  

 

The second test case on citizenship and residency came in the form of Farai Daniel 

Madzimbamuto v The Registrar General and 3 others CCZ-5-14. The issue for determination 

in that case was whether or not refusal of a permanent residence permits to a citizen of 

Zimbabwe by birth who holds a foreign passport is a violation of the right to freedom of 

movement in s 66 of the Constitution. One of Madzimbamuto’s parents is Zimbabwean by birth 

while the other is South African by birth. In 2003, Madzimbamuto had left for the United 

Kingdom on a Zimbabwean passport. When his passport expired, he sought a renewal of this 

passport first at the embassy in London and then at the offices of the Registrar General in 

Harare. He however failed to obtain a Zimbabwean passport, and upon his return to the United 

Kingdom, he was able to acquire a South African passport by virtue of the fact that his mother 

was born in South Africa. In 2012, the applicant returned to Zimbabwe with the intention to 

reside permanently, and on entry, his South African passport was endorsed by the Immigration 

officials with a two-year residence permit. 

 

When the new Constitution came into force in 2013, Madzimbamuto then made an application 

to the Immigration Department seeking his acceptance as a citizen of Zimbabwe by birth. In 

particular, he sought the endorsement of a permanent residence permit on his South African 

passport, a request that was met with refusal by the Immigration Department with the advice 

that he had to first acquire a Zimbabwean passport. He acquired the Zimbabwean passport, and 

wrote to the Immigration Department to that effect, but at the date of hearing argument, the 

Department was still to revert to him.  

 

In this case the argument advanced by the Immigration Department was that to the extent that 

the applicant held a South African passport, he was an alien whose status is governed by the 

Immigration Regulations of 1998. It was argued that the status of the applicant was governed 

by s 17 of the Regulations which disqualified the applicant from being issued with an 

unrestricted residence permit. The Immigration Department’s plea was thus that it was acting 

in terms of the Regulations. The Department however acknowledged that the applicant was 

entitled to dual citizenship under the Constitution but still contended that if the applicant 

wished to travel on a South African passport, he had to apply for a temporary residence permit 

like all other holders of foreign passports. 

 

The Constitutional Court rejected these arguments by the Immigration Department and passed 

judgment in favor of the applicant. As with Mawere, the Court referred to s 36 of the 
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Constitution which relates to citizenship by birth, and s 42 which sets out the powers of 

Parliament in regard to citizenship. The Court stated that the powers given to Parliament in 

respect of revocation of Zimbabwean citizenship and the prohibition of dual citizenship related 

only to citizens of Zimbabwe other than by birth. The Court recalled its judgment in Mawere 

and reiterated that a citizen by birth cannot lose his or her citizenship on acquiring foreign 

citizenship.  

 

Socio-economic rights 

 

In Zimbabwe Homeless People’s Federation & Others v Minister of Local Government and 

National Housing and Others SC-94-2020, the Supreme Court was confronted with the 

quesrion of the justificability of the right to adequate shelter and housing. This was an appeal 

against the judgment of the High Court dismissing an application by the appellants for a 

declaratory order and consequential relief pertaining to various fundamental rights, in 

particular, the right of children to shelter. In its ruling, the Supreme Court made extensive 

reference to the right to shelter under international law, stating expressly that “the right to 

shelter is generally recognised both under international law and municipal law, as a 

fundamental socio-economic right”. The court considered the justiciability of the justiciability 

and enforceability of the relevant rights dealt with by the court a quo and presently under 

scrutiny on appeal, i.e. ss 19, 28, 74 and 81 of the Constitution. The court held that “these 

provisions are essentially hortatory in nature, given that they are qualified by the condition 

that they are to be realised within the limits of the resources available” to the State and the 

government. In this sense, they cannot be said to be strictly justiciable and enforceable in 

themselves. Nevertheless, they are not to be regarded as being entirely superfluous and otiose 

and therefore devoid of any legal significance whatsoever. They remain interpretively relevant 

for the purpose of informing and shaping the specific contours of the substantive rights 

enshrined elsewhere in the Constitution”  

 

However, in respect of children, the court rules that “the right of children to shelter, enshrined 

in s 81(1)(f) of the Constitution, is justiciable and enforceable as an independent right of all 

children, including children under parental care, subject to reasonable qualification and 

limitation where necessary and justified”. 

 

The court found that in the particular context of eviction, the eviction of people living in 

informal settlements may take place, even if this results in the loss of their homes. Nevertheless, 

it remains imperative in that situation that eviction and relocation should take place in 

conformity with justice and equity. The matter was remitted to the court a quo to determine, 

following the adduction of further evidence by the parties and having regard to the principles 

and guidelines set out in the judgment, the respective obligations of the respondents as regards 

the rights and interests of the appellants, subject to such reasonable qualifications and 

limitations as may be necessary and justified in the circumstances of this case. In the interim, 

an interdict against eviction from the informal settlement appellants were residing on was 

issued.  
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Gender equality  

 

The Supreme Court ruling in the matter of Govati Mhora v Emmaculata Mhora SC 89-20, a 

landmark divorce matter, set a new precedent to the effect that a woman who had not 

contributed directly to the acquisition of immovable property be awarded 50% share in line 

with the Constitution of Zimbabwe, section 7(4) of the Matrimonial Causes Act, and 

international law. This set precedent against the traditional notion that property sharing at 

divorce is only determined by direct contribution.  

 

Children’s rights  

 

Custody  

 

In Frank Buyanga Sadiqi v Chantelle Tatenda Muteswa HH 249-20, the High Court invalidated 

the common law rule which granted guardianship and sole custody rights of a child born out 

of wedlock to the mother, denying the biological father parental control. In terms of the 

judgment, the common law position was unconstitutional and not in line with the best interests 

of the child for the mother to automatically become the custodian. Prior to the ruling, the 

common law positon was dominant, which stated that the position had been that the position 

of a father of a child born out of wedlock is the same as that of any other third party who wants 

to have custody or guardianship of the child.  “The adoption of the concept of the best interests 

of the child as the paramount consideration in all matters concerning the access, guardianship 

or custody of minor children changed the approach to these rights. The Constitution of 

Zimbabwe Amendment (No. 20) Act 2013 protects the rights of children”, ruled the court.  

 

In addition to the best interests of the child, the court also made resort to the equality and non-

discrimination provision in section 56(1) and (3) of the Constitution, and ruled that “The 

common law position discriminates against a child born out of wedlock by treating the child 

as if he or she had no father save for the purpose of maintenance.  The treatment of a father of 

such a child like any other third party in matters concerning access, custody and guardianship 

shows that the child was regarded as “fatherless”, and deserving of no paternal care or 

attention save for the purposes of maintenance.  The child was in essence being regarded as a 

commodity of some sort given that without rights of access, custody or guardianship, the 

maintenance contribution was essentially channeled through the mother of the child.  In 

practice, a father could pay maintenance for a child that he had never seen in his life and the 

child would be receiving such a benefit from a person he or she had never seen.  Because the 

mother would be the sole guardian and custodian of the child, if she decided that the child 

should never meet with his or her father the child would grow up without interacting with his 

or her biological parent”.   

 

Corporal punishment 
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In S v C HH-718-14, the court was called upon to determine the constitutionality of corporal 

punishment on a juvenile. Having considered the law, the court ruled that corporal punishment 

is no longer consistent with our Constitution. The court found that in the new Constitution the 

right to freedom from torture or cruel, inhuman or degrading treatment or punishment is not 

limited at all, and that it is clear that the way the new Constitution is worded on the right to 

protection from inhuman treatment is different from the way it was worded under the old 

Constitution. As such, if the legislature had intended corporal punishment to remain as part of 

our law it would have limited the right by categorically stating that moderate corporal 

punishment inflicted in execution of the judgment or order of a court shall not be held to be in 

contravention of that right as was the case under the old Constitution.  

 

Thus, clearly s 353 (1) of the Criminal Procedure and Evidence Act which permitted corporal 

punishments, is now a law which is inconsistent or ultra vires the Constitution. The provision 

was declared to be invalid. The court ruled that in light of the fact that the accused was sentenced 

after the new Constitution had come into operation the trial magistrate ought to have employed 

the provisions of the new Constitution in sentencing the accused.  

 

Important juvenile sentencing principles were also pronounced: what is important when 

punishing juveniles is the need to have the child rehabilitated back into society and his family, 

and in terms of s 351 (2)(a) of the Criminal Procedure and Evidence Act the court may refrain 

from passing sentence and refer the matter to the Children’s Court if the juvenile is a child who 

is in need of care. The other alternative sentencing that the court has is to have the juvenile 

offender placed or institutionalized in a reformatory or in a training institute. This is in terms 

of s 351 (2) (b) of the Criminal Procedure and Evidence Act. This should be done after 

ascertaining with the Ministry of Social Welfare that accommodation is available. The courts 

also have an option to impose wholly suspended prison terms. In some cases effective 

imprisonment can be imposed. Generally, juveniles should not be sent to prison but in cases 

where there are aggravating features such as multiple counts, transmission of sexually 

transmitted diseases to the victim, serious psychological and or physical trauma, a high degree 

of violence or force used during the rape and the use of a weapon during the rape, effective 

imprisonment might be called for especially if the juvenile offender is between 16 and 18 years. 

However, the periods of imprisonment should vary according to the age and the moral 

blameworthiness of the offender.  

 

The declaration of invalidity of s 353 (1) of the Criminal Procedure and Evidence Act was 

confirmed in the case of S v Chokuramba (Justice for Children’s Trust and Zimbabwe Lawyers 

for Human Rights Intervening as Amicus Curiae) CCZ 10-19. This declaration took effect from 

3 April 2019, which was the date of delivery of this judgment. In the expansive judgment, the 

Constitutional Court also set out the law and the various options availing to juvenile sentencing.  

 

Freedom of religion  
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In Makani & Others v Arundel School & Others CCZ 7-16, the court was invited to pronounce 

on the right to freedom of conscience and on discrimination based on religion. The question 

was whether compulsory attendance at religious assemblies at private school violates right to 

freedom of conscience and religion. A dispute had arisen regarding the observance of school 

rules pertaining to religious rites. Arundel is a Christian school. A long-established practice at 

the School was to commence the day with prayers in the School chapel. Pupils were free to 

attend if they so wished and a separate room was set aside for those of other faiths who did not 

attend chapel on religious grounds. The applicants argued that freedom of conscience includes 

the right to practice and propagate one’s religion as well as the right not to be compelled to 

subscribe to any religion.  

The court ruled that the applicants cannot derive any sustenance from the right to education 

enshrined in section 75 of the Constitution as the right conferred is a right to education funded 

and availed by the State on a gradual and progressive basis. These subsections do not confer 

upon citizens and permanent residents any constitutional right to private education, and they 

cannot conceivably do so on any logical or practical footing. The right to establish and maintain 

an independent institution guaranteed by section 75(2) must be construed not only in the 

physical and structural sense but to include as well the establishment and maintenance of 

educational and ethical standards. Conversely, the provision does not envisage any right to 

flout the rules and regulations designed by the institution to safeguard its educational and 

ethical standard. The court further ruled that given that the contractually agreed stipulation is 

intended to apply to all pupils without distinction, it is not necessarily discriminatory on the 

ground of religion. Every parent who agrees to this condition does so willingly and actively 

chooses to abide by its implications. It cannot be said that this mutually agreed condition per 

se amounts to discriminatory treatment at the point of admission to the school.  

In terms of s 86 (2) of the Constitution, the court held, fundamental rights and freedoms may 

be limited “only in terms of a law of general application and to the extent that the limitation is 

fair, reasonable, necessary and justifiable in a democratic society”. A private contractual 

stipulation is patently not a law as defined or as generally understood, let alone a law of general 

application within the meaning of s 86 (2). Accordingly, s 86 (2) has no direct bearing on the 

constitutionality or enforceability of the contract of admission and does not take the matter any 

further in upholding or impeaching the School’s policy of compulsory chapel attendance. The 

Court decided that freedom of religion is not an absolute right enforceable erga omnes, at all 

times and in every circumstance. It cannot override and must conform with the law of the land 

to the extent that such law is reasonably justifiable in a democratic society. Moreover, its 

exercise cannot justify interference with the rights of others or countenance any harm to public 

interests. Thus, in the instant case, it is necessary to balance the religious freedom of the 

applicants and their daughters within their chosen educational environment as against the rights 

and interests of the School and its institutional values as propounded by its founders. 

 

In determining the manner, the court also pronounced on an important aspect of law in relation 

to sanctity of contracts. The court held that the doctrine of sanctity of contracts is subject to 

constitutional limits, and that it is trite that a contract concluded in contravention of the written 

or unwritten law, or one that is contrary to public policy, is susceptible to being struck down 

and rendered of no force or effect.  
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Child marriages  

 

The case of Mudzuru & Anor v Minister of Justice, Legal and Parliamentary Affairs N.O. & Ors 

CC 12-15 shot the Constitutional Court to fame through its illustrious approach to expansive 

and purposive interpretation of the Declaration of Rights and the aligning of our law to 

Zimbabwe’s international obligations. This case considered the constitutionality of child 

marriages. The two applicants were young women aged 19 and 18 years respectively. They 

approached the Court in terms of s 85 (1) of the Constitution arguing the infringement of the 

fundamental rights of girl children subjected to early marriages and to seek a declaratory order 

to the effect that s 78(1) of the Constitution of the Republic of Zimbabwe Amendment (No. 

20) 2013 sets 18 years as the minimum age of marriage in Zimbabwe. They also sought the 

declaration that no person, male or female in Zimbabwe may enter into any marriage including 

an unregistered customary law union or any other union including one arising out of religion 

or a religious rite before attaining the age of 18 years. Thus, they sought a declaration of 

invalidity to s 22(1) of the Marriage Act which allowed for children under 18 years to be 

married. The two young women had been married off as minors, but at the time of the 

application, they had exited such marriages.  

 

The court made extensive pronouncements of the expansive nature of the locus standi provision 

in the Constitution, section 85(1), differentiating it from the narrow and limited scope of the 

locus standi provision under the former constitution. Specifically, the court held that section 

85(1) (d) of the Constitution is founded on the broadest conception of standing. Its primary 

purpose is to ensure effective protection to any public interest shown to have been or to be 

adversely affected by an infringement of a fundamental right or freedom. Whilst its purpose is 

to ensure that a person who approaches a court in terms of the procedure prescribed under the 

rule, has the protection of public interest as the objective to be accomplished by the litigation, 

s 85(1)(d) directs against the use of the procedure to protect private, personal or parochial 

interests. The cause of action must show that the proceedings are in the public interest.  

 

On child marriages, the court found that for the persons who have attained the age of eighteen 

to enjoy the right to enter into marriage freely and with full consent as intending spouses, they 

must first have the right to enter into marriage. The right to enter into marriage is guaranteed 

to a man and woman who have attained the age of eighteen by s 78(1) of the Constitution. 

Section 78(1) of the Constitution permits of no exception for religious, customary or cultural 

practices that permit child marriage, nor does it allow for exceptions based on the consent of a 

public official, or of the parents or guardian of the child. When read together with s 81(1) of 

the Constitution, s 78(1) has effectively reviewed local traditions and customs on marriage. 

The legal change, the Court held, is consistent with the goals of social justice at the centre of 

international human rights standards requiring Zimbabwe to take appropriate legislative 

measures, including constitutional provisions, to modify or abolish existing laws, regulations, 

customs and practices inconsistent with the fundamental rights of the child. Section 78(1) of 

the Constitution is based on the principle that only free men and women of full age should 

marry. When men and women marry, they assume important responsibilities. They must have 

reached the legal age of maturity when they have the capacity to freely choose their partners 
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and be able to give free and full consent to marriage. Section 78(1) provides, in effect, that a 

person aged below 18 years has not attained full maturity and lacks capacity to understand the 

meaning and responsibilities of marriage.  To the extent that it provides that a girl who has 

attained the age of sixteen can marry, s 22(1) of the Marriage Act was found to be inconsistent 

with the provisions of s 78(1) of the Constitution and therefore invalid. “In light of the 

overwhelming empirical evidence on the harmful effects of early marriage on girl children, no 

law which authorises such marriage can be said to do so to protect ‘the best interests of the 

child’”, the Court held.  

 

Constitutional practice 

 

Amendments to the Constitution  

 

In Gonese & Anor v Parliament of Zimbabwe & 4 Others CCZ 4-20 handed down on 25 March 

2020, the Constitutional Court nullified the Constitution of Zimbabwe Amendment (No. 1) Act 

of 2017. The Act which came into effect on 7 September 2017 was the first amendment to the 

Constitution of Zimbabwe, 2013, giving the President powers to unilaterally appoint the Chief 

Justice, Deputy Chief Justice and Judge President of the High Court. The Constitutional Court 

nullified the law on the basis that the law’s passage by the Senate on 1 August 2017 was 

inconsistent with the provisions of section 328(5) of the Constitution, to the extent that the 

number of affirmative votes did not reach the minimum threshold of two-thirds of the 

membership of the House. Although this judgment came almost three years into the 

amendment, the decision of the country’s apex court was applauded as confirming the 

supremacy of the Constitution and the need to strictly adhere to its letter and spirit. The powers 

to amend the country’s supreme law, as the Constitutional Court confirms, are strictly 

controlled, in the interest of preserving the Constitution’s sanctity. The Court suspended the 

operation of the judgment for a period of 180 days in order to allow Senate to rectify the 

illegality.  

 

Contempt of court 

 

In Mutambara v AG & Another CC 11-2015 the Constitutional Court confirmed, with no kind 

words, a finding by a magistrate for contempt of court again former deputy prime minister and 

then opposition party leader Arthur Mutambara, for an article he published in a local newspaper 

speaking about how the Zimbabwe Electors Commission (ZEC) was in collusion with ZANU 

PF, and how this “unlikely marriage is dutifully consummated by a compliant and pliable 

judiciary typified and exemplified by Judge Tendai Uchena’s unreasonable and thoughtless 

decision not to order ZEC to release the Presidential results.” This was in reference to the 

2008 case when the ZEC refused to release presidential results for 5 weeks, eventually 

confirming that President Robert Mugabe had not won the election. The courts had refused to 

compel the ZEC to release results.  
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Another matter involving contempt of court by government official is the ex parte application 

referred to as The Prosecutor General of Zimbabwe on the Question of His Constitutional 

Independence and Protection from the Direction and Control of Anyone CCZ 13-2017. On 28 

October 2015 the Constitutional Court ruled to commit the Prosecutor-General Mr Johannes 

Tomana to prison for 30 days for contempt of court. The sentence was wholly suspended 

conditional upon his compliance with the Constitutional Court’s order within 10 days. The 

Chidyausiku CJ-led full bench was unanimous in finding that Mr Tomana was in contempt of 

court for disobeying the orders of the High Court and the Supreme Court by refusing to grant 

certificates of private prosecution to Telecel Zimbabwe and one Mr Francis Maramwidze, 

despite being ordered to do so.  

Telecel Zimbabwe, a mobile telecommunications service provider, approached the courts and 

was successful in being granted an order to privately prosecute its former Board Member Ms 

Jane Mutasa over alleged misappropriation of airtime to the value of US$1.7 million. In an 

unrelated case, Mr Francis Maramwidze was successful in separate proceedings in his bid to 

get an order to privately prosecute ZANU PF Member of Parliament Munyaradzi Kereke for 

raping his relative’s 11-year-old daughter at gunpoint. The Prosecutor General had refused to 

prosecute this ruling party MP for “lack of evidence”. The order for private prosecution in both 

cases were granted by the High Court and Supreme Court and were confirmed by the 

Constitutional Court.6 Because the Prosecutor General had no interest in abiding by these 

orders, he approached the Constitutional Court ex parte seeking a declaration to the effect that 

his office is constitutionally independent and cannot be directed or controlled by anyone, 

including a court seeking to order him to grant certificates of private prosecution when he 

refuses to prosecute. His argument was that the issuing of certificates of private prosecutions 

is solely at his discretion, and when he refuses to grant them, no arm of government, not even 

the courts, can force him to do so. He argued that directing the Prosecutor General to issue 

certificates of private prosecution is tantamount to breach of his constitutional independence 

and protection from the control of everyone. He premised his arguments on the doctrine of 

separation of powers, submitting that his prosecutorial discretion was not susceptible to judicial 

review and was beyond the province of the court’s review. The Constitutional Court found that 

the Prosecutor General does not enjoy such unbridled discretion and is not immune from 

judicial review, and found him to be on contempt of court and ordered committal to prison to 

30 days, but wholly suspended on condition that he complies with the court orders within 10 

days of the Constitutional Court order.  

In expressing its displeasure in Mr Tomana’s conduct, the Constitutional Court did not mince 

its words: “His responsibility is to prosecute whoever disobeys the court orders, but he himself 

turns out to disobey the court orders, that in itself troubles this court. […] What is troubling 

the court is an officer of the court who deliberately, not once, but twice, disobeys the court 

orders.”  

Coup judgments  

 

 
6 Case number CCZ8/14.  
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A shameful episode presented itself in November 2017 when the courts were approached 

to pronounced of the legality of the military takeover of the Mugabe government, which 

eventually led to the presidency of Emmerson Mnangagwa. In the case of Emmerson 

Dambudzo Mnangagwa v The Acting President of the Republic of Zimbabwe and Attorney 

General of Zimbabwe which was filed under HC 940-17, Emmerson Mnangagwa had 

approached the courts seeking a nullification of his dismissal from office by the then President. 

An order by consent was handed down by Justice George Chiweshe on 24 November 2017. 

The order read: “(1) The dismissal of the applicant by Robert Gabriel Mugabe, the then 

President of Zimbabwe, on 6 November2017, is null and void and accordingly, of no force or 

effect.” There is no judgment in place and thus no reasons are proffered for this declaratur.  

 

This was followed by another case Joseph Evurath Sibanda and Leonard Leonard Chikomba 

v President of the Republic of Zimbabwe – Robert Gabriel Mugabe N.O.; Minister of 

Defence, Commander of the Defence Forces of Zimbabwe and the Attorney-General of 

Zimbabwe HC 10820-17. In that case, the Judge President of the High Court Justice Chiweshe 

handed down an order on 24 November 2017 by consent. It was held that the actions of the 

Defence Forces in intervening to stop the take-over of the first respondent’s constitutional 

functions by those around him were constitutionally permissible and lawful in terms of wection 

212 of the Constitution of Zimbabwe in that: “a. they arrest first respondent’s abdication of 

his constitutional functions, and b. they ensure that non-elected individuals do not exercise 

executive functions which can only be exercised by elected constitutional functionaries”. 

Again, there is no judgment with reasons. The import of this judgment is essentially to endorse 

a coup, which is not supportable under the Constitution, and certainly not under the African 

Charter on Democracy, Elections and Governance (ADC) to which Zimbabwe is a signatory.  

 

Independence of prosecutors 

 

On the 29 February 2019 the Court handed down judgment in the case of Zimbabwe Law 

Officers Association & Anor v National Prosecuting Authority & Ors CCZ-1-19, four years 

after the matter was argued on the 14 January 2015. In that matter the applicants successfully 

challenged the constitutionality of the employment of police officers and military personnel 

and prosecutors in the civilian courts. Despite the seriousness of the issues at stake, the Court 

took for years to come to a ruling, and in spite of finding the practice to be unconstitutional, 

proceeded to give the Prosecutor-General 24 months to correct the illegality.   

 

Impact of the Constitutional Court’s jurisprudence on other courts  

 

On many issues, especially the politically sensitive, the Constitutional Court has seemingly 

taken a hands-off approach to operationalising the Constitution, deferring to the executive on 

many issues that ought properly to be pronounced on by a court of law in a principled manner. 

This has been seen in several cases in which the Court has failed to protect rights, such as in S 

v Madzore CCZ-12-2016 wherein the Court failed to protect the applicant’s rights to speedy 
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trial as per the requirements of our criminal procedure, the applicant being an opposition MP, 

and in the Zimbabwe Broadcasting Corporation (ZBC) licensing cases (Majome v ZBC & Ors 

CCZ-14-2016 and S & Ors v Wekare and S & Anor v Musangano Lodge (Pvt) Ltd CCZ-9-

2016) where freedom of expression and access to unbiased information was at stake. In the 

ZBC licensing cases the Court decided to turn a blind eye to the blatant propaganda of the state 

broadcaster ZBC and the abuse of the institution, choosing instead a dry approach to 

Declaration of Rights adjudication. In S v Chikumbu CCZ-1-2015 where the applicant also 

alleged as in Madzore that his constitutional rights had been infringed by not being prosecuted 

timeously, the Constitutional Court dismissed the application on the basis, inter alia, that the 

applicant “did not assert his constitutional right to a speedy trial,” when the delay was so 

inordinate and blatantly apparent to the Court that dismissing the case on that basis alone 

amounted to an elevation of form over substance, and when the Court itself has concluded that 

“[t]aking into account that this was not a particularly complicated case, the matter should have 

been finalised in a much shorter period. In the circumstances, it is my view that the delay in 

this case was presumptively prejudicial”. Similarly, in S v Manyara CCZ-3-2015 the Court 

dismissed an application to stay a prosecution in respect of a charge that arose more than 8 

years ago, an application raised, as with the other cases above, on the basis that the right to fair 

trial within a reasonable time as enshrined in s 18(2) of the former Constitution had been 

violated. Thus far, three challenges to the constitutionality of section 33 of the Criminal Code 

(insulting the President) have been before the Constitutional Court,7 all dismissed without 

ventilation of the specific question of constitutionality. The latest is a September 2017 decision 

of S v Rusike CCZ-17-2017 wherein the Court dodged the issue altogether, instead dealing with 

the conviction of the accused. A fourth challenge to the constitutionality of the provision was 

filed in the Constitutional Court in November 2017 by political activist Acie Lumumba, 

represented by the Zimbabwe Lawyers for Human Rights. However, when the case was filed, 

the State withdrew the criminal case against Lumumba citing the precedence set in the 

Mwonzora case.8  

 

There has been a good number of progressive pronouncements by the Court, conduct by the 

Court which can be seen as judicial leadership in interpreting and applying the Constitution. 

This judicial leadership has manifested, at least one can argue, in the newly-found confidence 

of some of the High Court judges, and even the Magistrates, to rule according to the law in 

cases that place then on a collision course with the executive. In the period after July 2016 

especially, in the wake of state repression during the #ThisFlag popular protests in Zimbabwe, 

a good number of decisions were handed down against the government, freeing protestors and 

declaring unconstitutional certain conduct of the state that does not accord with the 

Constitution. The Government had invoked several statutory provisions to criminalize 

 
7 One such case is S v Mwonzora CC-17-2016. In this case Mwonzora’s conviction under section 33 of the Act 
was reversed, but the Court refused to entertain the challenge to the constitutionality of s 33(2)(a) of the 
Criminal Law Code, and this part of the application was dismissed. While this dismissal seemed to be legally 
correct given that that challenge ceased to be a live controversy or issue lying for determination as the 
prosecution of the applicant had been declared unlawful, s 33(2)(a) remains alive in the meantime, heavily used 
to arrest journalists, activists, protestors and opposition politicians, thereby curtailing free speech and insulating 
the President from criticism.  
8 See note 48 above.  
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protestors’ actions, some of them defective charges, and the Magistrates Courts and the High 

Court especially, stood ground and upheld the law, at least in a good number of cases.9  

As an example, the High Court ruled in a politically charged case to quash a moratorium placed 

by the police on demonstrations in the capital city, Harare, at the height of citizen protests 

against the government on 2016.10 The High Court overturned a two-week ban on protests in 

the Harare following a legal challenge from political activists after the police banned rallies in 

Harare and the surrounding district. There had been months of protests against human rights 

abuses and the deterioration of the economy under President Robert Mugabe, who has ruled 

the country since 1980, and some of those protests had resulted in clashes between protestors 

and the police, mostly as a result of the police provoking protestors or seeking to stop the 

protests. Judge Priscilla Chigumba ruled on 7 September 2016 that the official police note 

issued, Statutory Instrument 101A of 2016, was "invalid" and curtailed citizens' rights. 

Commenting on the decision, constitutional lawyer Tendai Biti said that “the court had 

delivered a “brave judgment that asserts the independence" of the judiciary.11 What made this 

decision so brave was that earlier in that very week, President Mugabe had accused the 

judiciary of granting “reckless” rulings in allowing several anti-government protests.12  

In another case, also political, the High Court ordered in March 2017 that victims of state 

security torture could personally sue the former Minister of State Security.13 In this case, High 

Court judge Nyaradzo Munangati-Manongwa turned the tables against State security officials 

who tortured Jestina Mukoko, the director of an NGO called the Zimbabwe Peace Project 

(ZPP).14 These and other decisions by the High Court have arguably been inspired by 

confidence gained by the judges in seeing the Constitutional Court being bold in some of the 

cases. These judgments would have been unimaginable, ordinarily. These are some of the 

success stories.  

 

 

 

 

 
9 A good example is the State v Evan Mawarire (July 2016) case in the Magistrates Court, where Mawarire was 
defectively charged under Section 36 of the Criminal Law (Codification and Reform) Act for inciting public 
violence and disturbing the peace, and when it became clear to the prosecution that the charge was defective, 
they sought to unlawfully amend the charge during the court proceedings to the trumped-up charge of 
subverting a constitutional government in contravention of Section 22 (2) of the same state. The court correctly 
dismissed the case and freed the accused for want of due process.  
10 Zimbabwe court overturns ban on Harare protests, AL JEZEERA, 7 September 2016, 
http://www.aljazeera.com/news/2016/09/zimbabwe-court-overturns-ban-harare-protests-
160907201438556.html. 
11 Id.  
12 Zimbabwe: Robert Mugabe blasts judges over protests, AL JAZEERA, 4 September 2016, 

http://www.aljazeera.com/news/2016/09/zimbabwe-robert-mugabe-blasts-judges-protests-

160904150919387.html.  
13 Tendai Kamhungira, Courts move to end impunity for torturers, NEHANDA RADIO, 3 April 2017, 

http://nehandaradio.com/2017/04/03/courts-move-end-impunity-torturers/.  
14 Id.  

http://www.aljazeera.com/news/2016/09/zimbabwe-robert-mugabe-blasts-judges-protests-160904150919387.html
http://www.aljazeera.com/news/2016/09/zimbabwe-robert-mugabe-blasts-judges-protests-160904150919387.html
http://nehandaradio.com/2017/04/03/courts-move-end-impunity-torturers/
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