PREFACE

The Law Society of Zimbabwe undertakes a review of the Pro Deo system in Zimbabwe, with a
view at designing a new model pro-deo framework, if possible. In view of this, this Report is
intended to review the current Pro-Deo system, based on an analysis and scrutiny of major
thematic issues characterizing the system. It is hoped that the major findings made in this Report
will not only guide policy formulation and spur possible legislative changes, but also be
considered in enhancing the institutional system for the benefit of intended beneficiaries.
The Law Society is grateful to various stakeholders, legal professionals, officials and
representatives of various organizations, institutions/associations and all persons interviewed in
their personal or professional capacity in all the major cities of Zimbabwe. The Law Society
values their contribution, assistance, support, and readiness in exchanging important information,
views and expressing their opinions when invited to do so by the Consultants.
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A. Background, Context and Structure
In January 2018, the Law Society of Zimbabwe commissioned a research calling for an
analytical review of the existing Pro-Deo system in Zimbabwe’s legal framework. This call
directly responds to various gaps, weaknesses, inefficiencies and challenges inherent in the
existing institutional framework, with various stakeholders regularly pointing to these
deficiencies in criticizing the system.
In carrying out this task, the Law Society specifically sought to:
(a) conduct baseline surveys and assess the efficiency of the current pro deo system from
both the perspective of justice delivery service providers as well as lawyers.
(b) Identify and prescribe the legal framework for the running of the pro deo system in
Zimbabwe.
(c) Identify limitations in the current implementation of the system.
(d) Investigate period for pre-trial detention of litigants facing capital offences.
(e) Investigate time it takes for a lawyer to be given a pro deo case.
(f) Investigate time given to a lawyer to prepare a defence for the accused.
(g) Examine time it takes for administrative procedures like lawyers’ expenses to be paid.
(h) Examine time it takes for judgment to be handed down in pro deo matters.
(i) Identify any other facilities availed to defence lawyers to effectively execute the defence
case.
(j) Identify costs incurred by legal practitioners and average time spent by them on pro deo
matters.
(k) Identify years of experience in criminal litigation of a lawyer allocated pro deo matters.
(l) Examine the existence of Criminal Registrar of High Court roaster and the extent to
which it is relied upon to allocate matters.
(m) Review court records and proceedings as well as observations at the courts and police.
(n) Design a model pro deo system and to set benchmarks for attaining the ideal pro deo
system.
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B. Structure
The Report is structured as follows:
Section 1 contains the Introduction clarifies the place and purpose of the Pro Deo in
Zimbabwe’s justice framework, and sets out the international human rights law and national
constitutional law context of the Pro-Deo system in Zimbabwe. It further presents the research
method, in as far as this explains the manner in which this research was conducted, and research
findings obtained. The major challenges and limitations encountered in conducting the research
will be outlined.
Section 2 is a general discussion of Zimbabwe’s legal framework for the Pro-Deo system. It
outlines the identity and role of the main actors and institutions that administers the system and
the general policy context underpinning the Pro Deo system. Finally, this section presents the
judicial approach to Pro-Deo, through cases decided in the High Court, and the general attitudes
and perceptions of the main stakeholders about Pro Deo services.

Section 3 of this Report interrogates comparative approaches to pro deo services in Africa. For
purposes of brevity, two case studies of South Africa and Uganda were chosen owing to the
practical approaches these systems have adopted.
The final part presents the structural model that the researchers regard as a possible substitute to
the current pro deo system. In this part, the researchers design a new model altogether that can
provide practical outcomes, and that can work in the Zimbabwean context.
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SECTION A:

INTRODUCTION

1.1 Introductory Context
The Pro-Deo system provides some mechanism whereby private legal practitioners provide legal
representation services to litigants of serious crimes free of charge, upon such cases having been
allocated by the Registrar of the High Court. As a matter of practice, this system has been
activated to assist accused persons in serious criminal cases, particularly those facing murder
charges. There is no legislation or regulations that create a framework for the operationalization
of the Pro-Deo system in Zimbabwe. Accordingly, the Pro-Deo system has developed through
practice than through the law. Despite the lack of a clear regulatory framework to guide this
system, it has generally been respected and accepted by various stakeholders. This general
acceptance must not, however, be construed to mean that the system was perfect and efficient.
With various changes, gradual and drastic, that have affected and transformed the Zimbabwean
legal system, it became necessary for various aspects of the justice administration system to
change and move with time. Indeed, such changes have been necessitated by the overarching
objective of improving the outcomes of the justice administration system, such as the quality of
justice, access to justice, and the need to lower the cost of justice. A notable change in the recent
past has been the adoption of the 2013 Constitution. A new constitutional system is developing
gradually and various constitutional objectives need to be met. All in all, the changes to the ProDeo system necessitated by the 2013 Constitution are additional to changes that were long
overdue, and clearly necessary even prior to the 2013 Constitution.
The 2013 Constitution itself is in many ways a fundamental departure from the 1980 Lancaster
House Constitution. The 1980 Constitution did not make provision for free legal assistance of the
nature encompassed by the existing Pro-Deo system. For instance, the 2013 Constitution is
underpinned by fundamental constitutional objectives, constitutional values and constitutional
rights more comprehensive than the 1980 Constitution. Importantly, the 2013 Constitution is
underpinned by a constitutional value system that gives primacy to principles such as the rule of
6

law, right to equality, access to justice, constitutional supremacy and the principle of justice.
These principles, among others,1 are given clear precedence in the 2013 Constitution since the
supreme law seeks to establish ‘a democratic society based on openness, justice, human dignity,
equality and freedom2’.
Of all clauses in the 2013 Constitution however, section 31 appears pertinent to the pro deo
framework. It states that:
‘The State must take all practical measures, within the limits of the resources available
to it, to provide legal representation in civil and criminal cases for people who need it
and are unable to afford legal practitioners of their choice’.
In addition, the right to state funded legal aid is provided for in section 70 of the 2013
Constitution. The section provides a s follows:
‘Any accused person accused of any offence has the following rights: (e) to be represented by a legal practitioner assigned by the State and at State
expense, if substantial injustice would otherwise result”
Several issues can be teased from this constitutional provision. Firstly, and most importantly,
both provisions create an overarching obligation on the state to provide legal aid in criminal
cases. The constitutional objective in section 31 creates a moral duty on the state since the
provision is located outside the Declaration of Rights, and therefore must not be construed as
right. However, section 70 (e) creates a right that gives rise to binding legal obligations; the state
is the duty bearer whilst the right accrues to the accused person in criminal cases. It seems there
is no internal limitations or restrictions on the right to legal aid in criminal cases, apart from the
general limitations envisaged in section 86. The state of the Zimbabwean legal aid system, its

1

See section 3, entitled ‘Founding values and principles’.

2

See section 46.
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structure and scope must thus be determined in accordance with the expectations inherent in
section 70 (e).
Apart from the constitutional framework, legal aid service provision has also been recognized in
international law through various instruments and conventions. Primarily, an important
international instrument is the 2013 UN Principles and Guidelines on Access to Legal Aid in
Criminal Justice Systems and its accompanying guidelines.3Other international instruments
directly and indirectly impacting on access to legal aid services include the UNRules for the
Protection of Juveniles Deprived of their Liberty (Havana Rules) of 1990, the 2005 UNODC
Guidelines on Justice in Matters involving Child Victims and Witnesses of Crime and also the
Southern African Development Community (SADC) Protocol on Gender and Development.

1.2 Approach and Methodology

1.2.1 Desk Research: Documentary Review and Legislative Analysis
To locate the Pro-Deo system in the legal system, the research commenced with a desk review of
the relevant legislative, administrative and policy framework. This review further encompassed
an institutional review, representing a descriptive illustration of relevant institutions with a role
in facilitating the Pro-Deo system and the positions of international human rights law on Pro-Deo
system. An illustration of the mandate of various actors and key stakeholders was also done.
Finally, the desk review included the analysis of research on Pro-Deo system in Zimbabwe, and
in other jurisdictions. A comparative inquiry was done, with relevant comparators drawn from
other jurisdictions.
As clear from the TORs given above, the research called for a specific research method (baseline
survey) and approach involving virtually all the major stakeholders in Zimbabwe’s justice
3

Available

at

http://www.unodc.org/documents/justice-and-prison-

reform/UN_principles_and_guidlines_on_access_to_legal_aid.pdf accessed on 21 February 2018.
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administration system as well as the legal profession. Accordingly, the Consultants
acknowledged, and proceeded on the basis that there was need to interact, discuss, engage,
communicate with, and interrogate the national justice administration department, including the
JSC (courts and judicial officers, registrars), Law Society, members of the Law Society (law
firms), legal practitioners, the legal aid directorate, the National Prosecuting Authority, the
Prison Service, represented litigants, civil society, among others. Casting as wide a net as this
through various interactive engagements was seen and accepted as critical in the appreciation of
the place of the Pro-Deo system in the justice administration system, the legal profession, the
legislative system in Zimbabwe and the criminal justice institutional, administrative and
prosecutorial systems.

1.2.2 Data Collection
Data was collected from key stakeholders and actors mentioned above through two main
methods, namely questionnaires and a range of structured and semi-structured interviews. The
questionnaires contained a set of questions, and a copy of the questionnaire is annexed as
Annexure A1. The interviews were conducted with members of the legal profession, the
judiciary, and the justice administration framework, academia, past beneficiaries of the Pro-Deo
and other key informants and actors identified above. It is clear from the questionnaire that the
nature of data collected was important for statistical analysis and also to enable a qualitative
analysis of the Pro-Deo system and its perceived weaknesses, strengths and other important
aspects. In essence, the questions and interviews (derived from the TORs reproduced above)
sought to solicit information pertaining to the following:

 The state and nature of the Pro-Deo system in Zimbabwe (i.e. process, form and
substance)
 The strengths of the current framework
 Structural, procedural and institutional challenges inherent in the system
9

 Institutional interrelationships in the Pro-Deo system (regulatory, administrative, etc)
 Awareness, visibility and accessibility of the Pro-Deo system to beneficiaries
 Feasibility, necessity and practicability of wholesale changes (including substitution of
current system).

1.2.3 Interactive and One on One Discussions
An interactive discussion was conducted by the team with a group of legal professionals,
comprising a judge, magistrates, senior legal practitioners, an advocate, and legal officers in civil
society. The thrust of the discussions was on the institutional and administrative structure,
process, and form of the legal aid system in Zimbabwe, the constitutional framework, the place
and role of the Pro-Deo system and the relevance and effectiveness of such a mechanism in
Zimbabwe’s legal system.
Apart from the above, interactive discussions were convened with the Deputy Secretary –
Administration of the Judicial Service Commission, officials in the Office of the Registrar of the
High Court, comprising the Registrar of the High Court and her two Deputies (Criminal Justice).
A one on one conversation with two other judges of the High Court and the Judge President was
also done. The gravamen of these discussions was the administrative machinery driving the ProDeo system and also the judicial or legal remedies available to the administrative body in cases
of non-compliance. Matters further discussed included incentives, punishment options, funding,
and involvement of other stakeholders without a role in the current system.

1.2.4 Legal Practitioners’ Survey

Questionnaires were distributed to legal practitioners’ firms for responses. A copy of the
questionnaire is attached hereto as Annexure A1. Respondents indicated, as asked in the
questionnaires, their office, organisation and department in such organisation, if any. The
10

distribution was done through both emails and delivery of hard copies. In some instances,
discussions were held with legal practitioners on the issues arising from the questionnaires. As
clear from the questionnaires, both open and closed questions were put to respondents. In other
instances, legal practitioners chose to discuss through telephone conversations. It has to be stated
that the questionnaires were distributed to the legal practitioners’ firms in seven cities, namely
Harare, Bulawayo, Masvingo, Gweru, Mutare, Kwekwe and Victoria Falls. The number of
respondent firms in each city was of course determined by the size of the city, and the number of
law firms in that city. The sampling of respondent population ensured that the questionnaires
were distributed to both large and small law firms.

Upon receipt of responses, all the data gathered from all the questionnaires was analysed to
determine patterns, trends, variations, and importantly to check for consistencies and/or
inconsistencies with qualitative evidence gathered through interactive discussions, engagements
and interviews with other stakeholders.

1.2.5 Stakeholder Interactive Conversations and Key Informant Interviews
Interactive discussions were held with officials in both the legal profession and the justice
administration system in Harare and Bulawayo. The discussions included representatives of
important stakeholders thereof, including the JSC, the Law Society, the office of the Registrar of
the High Court, the Legal Aid, civil society, law firms and members of the judiciary. Two
meetings were convened with past beneficiaries of the Pro Deo system in prison. The selection of
these stakeholders was not strictly systematic, even though these stakeholders were critical
players in the justice system and the administration of the Pro Deo system in Zimbabwe.
Semi structured interviews were also conducted with several stakeholders. The essence of the
interviews was to solicit responses on the strengths and flaws of the current Pro Deo system, and
11

on the administrative, operational and logistical challenges of the system, and how these could be
addressed. The following were interviewed:
(i)

Legal practitioners

(ii)

Members of the judiciary

(iii)

Members of the judicial service commission

(iv)

The Attorney General’s Office

(v)

Senior officials from the Prison Service

(vi)

Members of the National Prosecuting Authority

(vii)

Members of the Zimbabwe Republic Police

(viii)

Officials from the Law Society of Zimbabwe

Table 1: Diagrammatic illustration of the major stakeholders
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1.2.6 Limitations
This is a national research and covered the major cities of Zimbabwe. As with various nationwide researches, the sampling methodology might not have enabled the research to cover all
parts of Zimbabwe. The focus on all major cities of Zimbabwe is therefore not a water tight
solution. Law firms in remote parts of the country were not sufficiently consulted, although
efforts were made to discuss with some through telephone. The short duration of the research
(thirty days) presented problems. It is recommended that a workshop is convened targeting
remotely located stakeholders who are involved in the justice administration system, particularly
with a role to play in the Pro-Deo system.
The information in the possession of the Registrar of the High Court was inadequate to provide a
comprehensive picture that reflects the Pro Deo system. Most information had to be solicited
through one on one interviews with officials, with very little documentary information or
13

records. Critical information needed included case management system, case allocation system
per city/town, annual or quarterly reports, previous or ongoing researches, and other statistical
data.

14

SECTION B:

LEGAL AID IN ZIMBABWE

2.1 Introduction
The legal aid system of Zimbabwe is poorly developed.4 It can be classified into three categories,
namely civil court legal aid usually referred to as the informa pauperis system; the criminal court
legal aid or pro deo system and legal aid by non-governmental organisations. The terms of
reference of this research restricts this study to the pro deo system of Zimbabwe. Generally, they
are two schemes of criminal legal aid in Zimbabwe. The first one is criminal legal aid under the
Legal Aid Act (Chapter 7:16) (the LAA) which can either be at the instance of an applicant or
the court and Prosecutor General. The second one is at the instance of the Registrar of the High
Court which is a prerequisite in all criminal trials before the High Court. This system is parallel
to the system established under the LAA.

PRO DEO LEGAL ASSISTANCE UNDER THE LEGAL AID ACT
Section 70 (1) (d) of the Constitution recognises the right of an accused person ‘to choose a legal
practitioner and, at their own expense, to be represented by that legal practitioner.’ In addition,
section 70 (1) (e) of the Constitution states that an accused person in criminal matters has a right
to be represented by a legal practitioner assigned by the State and at State expense, if substantial
injustice would otherwise result. This right is given effect to by the LAA, whose purpose is the
provision of legal aid to indigent persons. Pro deo representation under the Legal Aid Act can be
divided into two categories; namely at the instance of an accused person who applies for legal
assistance and at the instance of a court or the Prosecutor General. However before analysing
these two categories of legal aid, it is imperative that an overview of the Legal Aid Act be given.

4

Madhuku L An introduction to Zimbabwean law (2010) 128.
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Overview of the LAA
The LAA regulates the provision of legal aid as provided for by the State. It repealed the Legal
Assistance and Representation Act (Chapter 9:13) and section 87 of the Legal Practitioners Act
(Chapter 27:07). Section 3(1) of the LAA establishes a Legal Aid Directorate whose functions
include among others, to provide legal aid in connection with civil, criminal or other related
matters to eligible individuals.5 It falls under the Ministry of Justice, Legal and Parliamentary
Affairs with offices in Harare, Bulawayo, Gweru and Masvingo.6
The Legal Aid Directorate (the LAD) is made up of a Director, who must be a registered legal
practitioner and law officers who need not be registered legal practitioners.7 Since the LAD is a
department which falls under the Ministry of Justice, Legal and Parliamentary Affairs the
Director is subject to policy directions given by the Minister.8 In respect of funding the LAD
relies on budgetary allocations from the Treasury. Section 14 of the LAA also establishes a Legal
Aid Fund (the fund) vested in the Minister which consists of moneys appropriated for the
purpose of legal aid by Parliament, any contributions made by aided persons towards the cost of
legal aid in terms of section 15, any deductions made in terms of section 16, any levies paid to
the Legal Aid Fund in terms of regulations referred to in paragraph (f) of subsection (2) of
section twenty-four, and any other moneys that may vest in or accrue to the Legal Aid Fund. The
purpose of the fund is basically to meet any fees and expenses arising out of the engagement of
legal practitioners in private practice; costs and expenses incurred in the provision of legal aid
and any other purpose which the Minister considers to be in the interests of legal aid provision.9

5

See section 3(2) of the LAA.

6

The Legal Aid Directorate (the LAD) was established in 1996.

7

See section 4 of the LAA.

8
9

Section 5 of the LAA.
Section 14(4) of the LAA.
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There is no doubting that the LAD faces serious budgetary and financial constraints. It falls short
of the Guidelines prescribed in the 2013 United Nations Principles and Guidelines an Access to
Legal Aid in Criminal Justice Systems adopted by the General Assembly 67/187. To highlight, a
commissioned research into the legal aid institutional system10 made the following critical
findings:

1. Automatic legal aid for serious criminal offences and complex civil litigation suits:
At Magistrates Court level citizens can often represent themselves, but for the higher
courts there must be legal representation. This should be automatic in criminal matters,
especially for serious offences such as murder. However, as examined the next section of
the report, the supply of lawyers in Zimbabwe who are willing and qualified to provide
legal representation for these cases without charge to clients is currently limited largely to
lawyers who are on a register maintained by the LSZ.
2. Legal aid services for the survivors of sexual and gender-based violence
(SGBV):Several the CSO stakeholders interviewed indicated that it is important for the
LAD to extend its range of services. For example, SGBV clients need assistance with
filing damages and compensation claims. These are areas in which existing CSO legal aid
providers lack competence and/or capacity to assist with. Few such cases are brought
because there is nobody to assist the clients –highlighting an area of real unmet need.
Some legal aid providers are so overwhelmed and under-resourced that they do not come
forward. Child victims of sexual abuse are often left without support.
3. Legal aid for suspects in police custody: Several stakeholders consulted underline
the fact that ‘most arrested persons do not have access to private lawyers despite the fact
that section 50 of the Constitution of Zimbabwe provides for their right to legal

10

Oxford Policy Management: Institutional and Capacity Assessment: Legal Aid Directorate Zimbabwe,

Volume 1, para 2.4.3. A copy of this report is in the library of the Legal Aid Directorate.
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representation”, albeit at their own cost and those who have been arrested or detained are
entitled to get in touch with a lawyer of their choice. They suggest that the LAD should
ideally be located nearer police stations to ensure access to justice for those who require
legal aid services.
4. Access to legal aid for children in conflict with the law is a particular area of
concern. In practice, specialist CSO legal aid providers such as JCT and CATCH Trust
find that ‘the child is not always represented during the police investigation. This means
that pertinent issues may not have been taken into account (e.g. self-defence arguments)
or that insufficient evidence is used to bring a charge’. When a legal aid lawyer ends up
being called in at short notice to represent a child, s/he may find that valuable witnesses
or person who could speak for that child has not been called.
5. Legal representation in employment and labour disputes: The Labour Court
registrar indicated that it is possible to count the number of labour cases the LAD has
taken on as it is very small. The view from the registrar is that there is no real public
awareness of the LAD and from their perspective, no effective decentralisation of LAD
operations to date. There are other actors that potential clients tend to, and would prefer
to, use rather than going to the LAD – for example, the Workers Unions. These cannot
provide qualified lawyers, but they can represent employees in cases brought before the
Labour Courts. It is worth underlining the fact that there is considerable unmet need in
this area of litigation.

Legal aid at the instance of an accused
Although legal aid is key in ensuring access to justice for the indigent and vulnerable groups, the
LAA does not provide for an automatic right to legal aid. 11 In terms of section 7(1) of the LAA
11

Roseveare C et al Institutional and capacity assessment: Legal Aid Directorate Zimbabwe (2014) 1 Oxford Policy

Management Report 33.
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an accused person charged with any offence has a right to apply to the Director for legal aid. The
application form is in Form LA. 1 in the Schedule to the Legal Aid Regulations, 2002 and is
attached hereto marked Annexure “A”.12 Upon receipt of the application, the Director must be
satisfied that the following requirements have been met before the grant of legal aid;
(a) that the accused person has insufficient means to obtain the services of a legal
practitioner on his own account;
(b) that the accused person has reasonable grounds for defending the proceedings for
which he applies for legal aid; and
(c) that the accused person would benefit from the services provided in terms of the
Act in respect of the proceedings for which he/she seeks legal aid.13
In assessing the means of any applicant for purposes of determining whether or not he/she has
‘insufficient means’, the Director is guided by the means test in section 9 of the LAA. The
following factors are taken into account; income and property of the applicant, but must exclude;
dwelling house; necessary beds, bedding and clothing; necessary furniture; tools and implements
for his/her trade or occupation, and food and drink necessary to meet the needs of applicant and
members of his/her family for one month.
In addition section 9(2) of the LAA obliges the Director to make due allowances for other
prescribed commitments such as necessary educational needs of any dependent child of the
applicant.14 In assessing the application for legal aid the Director may also require the Applicant
to furnish additional information and documentary evidence necessary for verifying or

12

The form requires an applicant to provide a set of details that include marital status, particulars of dependent

children, occupation and income (if any), and particulars of any movable property and the nature of the legal
problem.
13

Section 8(a) – (c) of the LAA.

14

See section 3(2) of the Legal Aid Regulations, 2002.
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ascertaining the applicants’ means.15 Section 7(3) (b) of the LAA also gives the Director the
power to summon an applicant and answer any questions which the Director may put to him or
her in connection with the application or in regard to the assessment of his or her means. After
considering the application, the Director can either grant or reject it.16 However, it must be noted
that the grant of legal aid is not based solely on an applicant satisfying the requirements in
section 8 of the LAA. An additional requirement is that the resources of the Directorate and the
Legal Aid Fund must be sufficient to provide the legal aid required.17
The LAA does not prescribe the period within which a Director must consider an application for
legal aid save to state in section 7(2) (b) that a decision must be communicated to an applicant
‘forthwith.’ This imposes a duty on the Director to make his/her decision expeditiously. 18 The
LAA also gives the Director power to reconsider any decision concerning the eligibility of any
person to receive legal aid.19 In terms of section 22 of the LAA any person aggrieved by a
decision of the Director is entitled to appeal to the Minister of Justice within thirty days of being
notified of the decision. The Legal Aid Regulations do not provide a form for the appeal.
The nature of legal aid available to a successful applicant is prescribed in section 11(1) of the
LAA, which provides that it ‘shall include the doing of anything that may properly be done by a
legal practitioner for or in the interests of his client.’ Notwithstanding, section 11(2) of the LAA
leaves everything to the discretion of the Director to determine the nature of legal aid to be
provided. In criminal proceedings the legal services available as legal aid include legal advice
and legal representation in court. The legal representation covers the period from arrest, remand,
bail, trial and appeals. In practice, legal representation is usually restricted to bail applications
and criminal trials only. In addition, the amount of time that a legal practitioner may spend on a
matter is also at the discretion of the Director.
15

Section 7(3) (a) of the LAA.

16

Section 7(2) of the LAA.

17

Section 7(2) (a) (ii) of the LAA.
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Section 7(4) of the LAA.
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The legal aid prescribed under the LAA is provided by law officers and legal practitioners in
private practice. Madhuku argues that the wording of the LAA is clear that most legal services
required for legal aid should be provided by law officers.20Section 4 of the LAA is clear that the
LAD is made up of the Director and law officers. Some of these law officers are legal
practitioners whilst others are paralegals. Currently, the LAD employs less than thirty law
officers nationally. These law officers are state employees and part and parcel of the Civil
Service.21 Law officers employed by the LAD including paralegals have the right of audience in
any court; the right to issue out summons or process or commence, carry on or defend any
proceedings in any court in the name of an aided person and the right to instruct or assist an
aided person to issue out summons or process as to commence, carry on or defend any
proceedings in court.22 Law officers are allocated matters by the Director.
Section 12 of the LAA permits the Director to engage a legal practitioner in private practice to
render legal aid. This is an exception rather than a rule and these powers are rarely invoked. The
engagement of a legal practitioner in private practice is conditional on either the Director
forming an opinion that ‘it is in the best interests of justice’ to do so or on recommendation of a
judge, magistrate or the Attorney General.23 The assignment of a legal practitioner in private
practice is done in consultation with the Secretary of the Law Society of Zimbabwe. The
Director must ascertain the experience, expertise and special skills of the legal practitioner
concerned before engagement.24 On being notified of the engagement the legal practitioner has
seventy-two hours within which to make any representations as to his or her availability.25

20

Madhuku L An introduction to Zimbabwean law (2010) 132.

21

Section 4(1) of the LAA.

22

Section 6(1) of the LAA. It must also be noted that in terms of section 21 of the LAA, legal aid does not affect the

legal practitioner and client relationship.
23

Section 12(1) (a) and (b) of the LAA.

24

Section 6(1) of the Legal Aid Regulations, 2002.

25

Section 6(2) of the Legal Aid Regulations, 2002.
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The decision of the Director in engagement of a legal practitioner in private practice made in
consultation with the Secretary of the Law Society of Zimbabwe is final. 26 In terms of section 8
of the Legal Aid Regulations, the Director has an obligation to maintain a register of legal
practitioners in private practice. A legal practitioner in private practice who fails or refuses to
make himself or herself available for legal aid work under the LAA may face disciplinary action
by the LSZ and have his or her right of audience before the courts withdrawn or restricted.27
Furthermore, a legal practitioner in private practice who renders legal aid under the LAA is
entitled to be paid his fees and expenses as may be prescribed.28 This payment must be made
within fourteen days of the submission of the claim by the practitioner. In terms of section 12(4)
of the LAA a court which such a legal practitioner appears may recommend higher fees than
those prescribed if the matter is complex or the proceedings are long. The expenses and fees are
paid out of the Legal Aid Fund.29 However, due to financial constraints, legal practitioners have
not been receiving any payments from the Fund.
Lastly, this form of pro deo legal assistance can be terminated by the Director at any time, for
any sufficient reason.30 In addition, an aided person may at any time in terms of section 20 of the
LAA dispense with legal aid granted to him under the Act. Section 23 of the LAA also creates a
criminal offence in respect of any person who obtains or attempts to obtain legal aid to which he
is not entitled, knowing he is not entitled to it and falsification of information in an application
for legal aid. This offence is punishable by a fine not exceeding level five, or imprisonment for a
period not exceeding six months or to both a fine and imprisonment.
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Section 6(3) of the Legal Aid Regulations, 2002.
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See section 87(2) (g) of the Legal Practitioners Act (Chapter 27:07).
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Section 13 of the LAA.
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Legal aid at the instance of a Judge, Magistrate or Attorney General

The second form of pro deo legal assistance under the LAA arises in terms of section 10 of the
LAA. This is legal aid at the instance of a court of Prosecutor General. The relevant provision
provides as follows;
(1) If it appears to a judge or magistrate or to the Attorney- General that(a) it is desirable in the interests of justice that legal aid should be provided to a
person who is or will be a party to any civil or criminal proceedings before the
Supreme Court, the High Court or a magistrate court, as the case may be; and
(b) the person may have insufficient means to obtain the services of a legal
practitioner on his own account; the judge or magistrate or the Attorney-General,
as the case may be, may recommend to the Director that the person should be
provided with legal aid and, where the state is or will be a party to the
proceedings concerned, may recommend that a legal practitioner in private
practice be engaged in terms of section twelve.

The right to pro deo representation can therefore be invoked by any judicial officer in serious
and complex criminal proceedings. A judge or magistrate or Prosecutor General must form the
view that the accused person ‘may have insufficient means to obtain the services of a legal
practitioner on his own account.’ The extent of the means limit is not defined in the LAA or the
Legal Aid Regulations. Therefore, the means provision must not be interpreted too narrowly but
with some breadth and discretion.31 Thereafter the judge, magistrate or Prosecutor General
makes a recommendation to the Director for the granting of legal aid. The recommendation at the
instance of a judge or magistrate is in Form L.A.3 in the schedule to the Legal Aid Regulations,

31

See Jesse v Pratt & Another 2001 (1) ZLR 48 (H).
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2002 and is attached hereto marked Annexure B and that of the Prosecutor-General is in Form
L.A.2 and is attached hereto marked Annexure C.
Upon receipt of the recommendation the Director shall forthwith assess the means of the person
concerned. Before the grant of legal aid, the Director must be satisfied that the person has
insufficient means to obtain the services of a legal practitioner on his own account and that the
resources of the Legal Aid Fund will be sufficient to provide the legal aid required.32
Regrettably, the Director is not bound by the recommendation by the court or Prosecutor
General. However, it is submitted that the recommendation is persuasive and the Director must
be cautious before rejecting a recommendation. Legal aid assistance at the instance of the court
and Prosecutor General is not different with that granted upon application by an accused person.
The only difference is that the recommendation by a court or Prosecutor General replaces the
application. In addition, legal aid at the instance of the court or Prosecutor General cannot be
terminated by the Director without leave of the judge or magistrate or the Prosecutor – General.33
It is also for this reason that it is argued that the Director must hesitate before rejecting a
recommendation by a court or Prosecutor-General.

Evaluation of the Pro deo system under LAA

In analysing the current pro deo system, the researchers relied on both quantitative and
qualitative methods. These revealed several key findings about the pro deo system under the
LAA. Firstly, it is trite that legal aid providers must provide their services effectively, freely and
independently. The state must not interfere with the provision of legal aid. Regrettably the LAD
is a department in the Ministry of Justice. Its Director and law officers are part of the Civil
Service. The Director reports to the Minister who may give the Director policy directives.
Although section 4(4) of the LAA states that the Director shall not be subject to the direction or
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Section 10 (2) of the LAA.

33

Section 13 of the LAA.
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control of any other person or authority, it was acknowledged that in reality, the Director is
subject to the control of the Minister of Justice. In principle, it is essential that the body charged
with administering legal aid be independent and impartial.34

Secondly, the LAD is only located in provincial capitals of the ten provinces of Zimbabwe.
These are urban areas. It has not been decentralised to rural areas where majority of the indigent
reside. Even in urban areas where the LAD is established access to legal aid is not easy. Legal
aid is not a fundamental right in the Constitution nor is it guaranteed in the LAA. In addition,
there is little public information dissemination on the right to legal aid. Public awareness on the
right to legal aid is non-existent. Worst still, there is no provision in the LAA for right to be
informed on legal aid and what it constitutes for arrested persons. Surprisingly, even judicial
officers at Magistrates Court level are not aware of provisions of section 10 of the LAA in terms
of which a Magistrate can refer an accused person for legal aid. There is no sensitization of all
criminal justice stakeholders and members of the public of the right to legal aid. There must be
mechanisms in place to encourage legal literacy.

Thirdly, the LAD is understaffed. Commenting on staffing in 2014, an expert research
organisation35 observed as follows:
“Excluding Masvingo, these offices are staffed by a total of 15 law officers,2 including
the current Acting Director – 11 of whom are in Harare, three in Bulawayo and one in
Gweru. In contrast to some CSO legal aid providers, the LAD does not employ paralegal
staff. A survey conducted with the LAD law officers indicates that on average they have
been working for LAD for under five years, with nearly all joining the LAD immediately
34
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after leaving university. The perception externally (and among some staff) is that the
LAD is a training ground for young lawyers and a stepping stone to other more lucrative
employment opportunities primarily within the non-governmental sector or private legal
practice.
For the LAD to be effective it requires a bigger staff complement of law officers. Unfortunately,
there is a recruitment freeze by the Government and the LAD cannot employ the required
number of law officers. The LAA does not also have mechanisms to ensure that Law officers
under its employ possess education, training, skills and experience commensurate with the nature
of their work. It only prescribes qualifications for the Director. This is despite the fact that the
law officers have a right to appear in any court of law in Zimbabwe and argue matters involving
serious offences. In addition, the low salaries paid to law officers and poor working conditions
have resulted in the LAD failing to attract experienced staff.
As if that is not enough, the LAD is also experiencing serious budgetary and financial
constraints. It relies on government funding under the Ministry of Justice, Legal and
Parliamentary Affairs vote. Interviews showed this to be very little, and inadequate to cater for
the needs of the Directorate. The Legal Aid Fund has practically very little in its coffers. As a
result of this constraint, the LAD does not have its own necessary facilities and amenities and
perennially complains of lack of resources. Another disquieting aspect about pro deo legal
assistance under the LAA is that the legal services offered are limited in nature. The wording of
the LAA is clear that its underlying philosophy of legal aid is legal representation in court.
The provision of legal aid and the right to be informed of this right must be entrenched in the
Act. The scope of legal aid must be broad enough to cover all stages of the criminal justice
including investigation, arrest detention, initial remand, bail application, trial and post-trial stage.
Furthermore, the LAA does not give special attention to women and other vulnerable groups
such as children, elderly, persons with disabilities, persons living with HIV/AIDS, mentally
challenged and foreign nationals. It does not guarantee legal aid to victims of crime and
witnesses of crime.
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The LAA only provides for a partnership between the LAD and the Law Society of Zimbabwe
through section 12. It does not provide for partnerships between the LAD and other legal aid
providers such as civil society organisations and universities. These institutions are critical in the
provision of legal aid. In addition, the LAA has no policy for diversion where petty or trivial
cases and offenders are moved out of the criminal justice system and settled by alternative
dispute resolution mechanisms.
The criteria for eligibility for legal aid under the LAA is also problematic. Section 8 of the LAA
confers potential eligibility on a person who has ‘insufficient means.’ The term ‘insufficient
means’ is not defined in the LAA. The guidelines in section 9 which the Director must take into
account when assessing the means of an applicant lack clarity. The Act just leaves everything to
the discretion of the Director without giving him or her any meaningful guidelines. Even if one
satisfies the means test, that does not follow that he or she is eligible for legal aid. The
availability of legal aid if subject to the requirement that the resources must be sufficient to
provide the legal aid required. Therefore, if the state has no resources, no legal aid will be
provided even if one qualifies for legal aid.
The LAA also gives the Director extensive and wide powers which may inhibit the provision of
legal aid. For instance, the provision of legal aid is discretionary to the Director, he or she
determines eligibility and application, he may require a person to contribute costs despite the fact
that legal aid is for the indigent; he determines when to terminate legal aid and also determines
time to be spend on a particular case.
In addition, any of his decisions are appealable to the Minister and not to a court of law. It is the
same Minister who gives the Director policy directions on provision of legal aid. There is a
potential of institutional bias. The LAA is also silent on oversight and regulation of the legal aid
scheme, the legal aid fund and the LAD to ensure good governance.
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PRO DEO AT THE INSTANCE OF THE REGISTRAR OF THE HIGH COURT IN CONJUCTION
WITH THE LAW SOCIETY OF ZIMBABWE
In criminal trials before the High Court, accused persons are obliged to engage legal
practitioners. Therefore, pro deo legal representation is available for all accused persons who are
indicted for trial before the High Court unless the accused person refuses pro deo assistance or
engages his own legal practitioner.36 The pro deo system administered by the Registrar of the
High Court, with minimal facilitation of the LSZ, was established in recognition by the Judiciary
that legal representation is an essential pre-requisite of a fair, humane and efficient criminal
justice system that is based on the rule of law.37 It lays the foundation for the enjoyment of other
rights such as protection of the law, equality and right to a fair trial. It is an important safeguard
that ensures fairness and public trust in the criminal justice system.
The current pro deo system was established in the early eighties. In murder cases, an accused
person who could not afford to engage a legal practitioner was allocated a legal practitioner in
private practice by the Registrar of the High Court before commencement of his trial. The legal
practitioners were drawn from a list of legal practitioners in private practice compiled by the
LSZ.38 However, this system did not take into account the experience of a legal practitioner in
practice before allocation of pro deo cases. The result was that pro deo work was often handled
by legal practitioners with little or no criminal defence experience thereby compromising quality.
Recently admitted legal practitioners were being allocated matters the moment they stepped out
of the courtroom after taking an oath of office. Senior partners were in the habit of assigning any

36
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pro deo work assigned to them to junior lawyers in their law firms. This led to sub-standard
quality of representation in pro deo murder cases.39

In response to judicial concerns over the poor quality of pro deo counsel appointed in criminal
trials in the High Court, a meeting consisting of representatives of judges in the Criminal
Division of the High Court, the Registrar of the High Court, the Prosecutor General’s office and
the Law Society was convened on 1 October 2015. It was resolved that a new pro deo allocation
system be adopted. This system was adopted and became effective from 1 January 2016 and is a
mirror image of the old system. At the beginning of each year the Secretary of the LSZ provides
the Registrar of the High Court with a list of all registered practicing legal practitioners in
alphabetical order. The system is administered by the Assistant Registrar Criminal Division of
the High Court who allocates murder cases to legal practitioners in alphabetical order. Kudya J
submits that the system is functional as the Assistant Registrar intermingles experienced and
greenhorn legal practitioners in the allocation process. The allocation of a matter is done on
indictment of an accused person for trial. Usually this is done two months before trial. However,
in several instances legal practitioners are allocated matters less than a month before trial.40 A
copy of the letter of appointment as pro deo counsel is attached hereto marked Annexure D.

An accused person can refuse pro deo representation and engage his own legal practitioner or
represent himself. Similarly, a legal practitioner can only be requested to represent an accused
person pro deo and cannot be compelled to do so. However, as a matter of moral obligation to
assist the criminal court by co-operating with its administration, a legal practitioner, when
requested, must rarely refuse to act. He or she is an officer of the court with an obligation to
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assist the court.41 In the event that a legal practitioner is unable to represent an accused person
pro deo, the practitioner must apply forthwith to a judge to be excused. The legal practitioner
must explain himself in the most discrete way possible, in a manner least calculated to prejudice
his or her client.42 Legal practitioners are allowed to excuse themselves from pro deo
representation in limited or special circumstances.43 If excused the legal practitioner must return
all state papers given to him to the Judge’s clerk.

Once allocated a pro deo matter the legal practitioner is given all state papers and is expected to
interview the accused person. Therefore, a legal practitioner with the assistance of the Prosecutor
General’s office must locate the accused person. If the accused person is in custody, the practice
is for the legal practitioner to interview the accused person at the prison which he is held or
request the Zimbabwe Prison and Correctional Services to bring him to the trial court for the
interview. Therefore, the nature of legal services is not only restricted to legal representation at
trial. It also includes legal advice, assistance and trial preparation. The legal practitioner is
expected to file a defence outline on behalf of the accused person with the court not less than
four days before the trial date. The Prosecutor – General’s office must be served the defence
outline on the trial date. This usually results in most practitioners waiting until the last week
before trial for them to interview clients and prepare defence outlines. Murder trials are
complicated and require one to devote much time and effort.

In pro deo representation a legal practitioner is expected to represent an accused person to the
best of his ability. He or she has a duty to advise an accused person on any aspects which call for
advice and the advice must be given with complete frankness and honesty. He or she is still
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bound by his or her oath of office and the Legal Practitioners Act. 44Pro-deo mandate terminates
on conclusion of the trial, withdrawal by the legal practitioner or refusal by the accused person to
continue with pro deo representation. In the event that an accused person is convicted at the
conclusion of the proceedings, pro deo representation is extended to appeal proceedings. In
Catholic Commission of Justice and Peace v Attorney General of Zimbabwe45 the Supreme Court
recommended that pro deo services of counsel who appeared at trial must be extended to the
drafting of the notice of appeal, arguing of appeal, and, in the event of the appeal being
dismissed in cases of a convicted person sentenced to death, to preparation of a petition for
mercy to the Executive. This is the system in practice although most legal practitioners terminate
their mandate on conclusion of the High Court trial. However, there is an automatic appeal
system for all convicted persons sentenced to death. The same legal practitioner at trial will have
to handle and argue the appeal. In some instances, this has also resulted in poor representation at
appeal given that the same lawyer carries on with the same mistakes to the Supreme Court.46

In respect of funding, pro deo legal practitioners prepare a claim for their expenses incurred in
undertaking pro deo work. These ordinary expenses include stationery expenses, transport, meal
and accommodation costs for the legal practitioner. The claim is forwarded to the Registrar of
the High Court who would then pay for the expenses from funds availed by the Ministry of
Justice. Regrettably, this funding which was targeted at reimbursing for expenses was pulled out
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by the Government twenty years ago.47 In essence the services are being given for free by legal
practitioners. As noted in this discussion the pro deo legal assistance is only restricted to legal
representation at trial and in limited cases on appeal. In all other stages of the criminal justice
system this right is non-existent. In addition, the pro deo system is not available in the lower
courts such as the Magistrates Courts despite the fact that its Regional Division handles serious
offences which carry substantial penalties such as rape and attempted murder. Although the
Legal Aid Act allows referral of accused persons for legal aid under section 10, this provision is
rarely utilised. Finally, the current system does not have any special systems or measures for the
provision of pro deo services to vulnerable groups such as women, children and the disabled.

Evaluation

The pro deo system administered by the Registrar of the High Court is not backed by any legal
framework. It was developed by the judiciary in collaboration with the LSZ as a matter of
practice. In the absence of binding legislation and rules, the system is weak and ineffective. In
addition, the current system is only limited to legal representation at trial. Given the seriousness
of the offences tried in the High Court pro deo services must be extended in their scope. They
should be available in all stages of the criminal justice system starting from investigation of
crime, arrest, detention, remand, trial and post-trial. Another problem with the current system is
that it does not provide for any special measures for vulnerable groups such as women, children,
the elderly and persons with disabilities. These vulnerable groups are treated like any other
ordinary accused person.
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Under this system, the allocation of pro deo matters is the responsibility of the Registrar of the
High Court, who relies on a list furnished by the LSZ. Most legal practitioners complain that this
is not made public and the allocation is shrouded in mystery. If the list was published it would
enable them to prepare in advance and know with certainty when they will be up for pro deo
representation. It gives them confidence in the system. In addition to the above several
problematic issues were also noted in the allocation system. The allocation system does not lay
down a minimum period of experience in private practice before assignment of pro deo cases.
This has often resulted in recent graduates with no criminal defence experience being allocated
matters. As a result of this allocation system, there is no guarantee that the legal representation
rendered is of a reasonably adequate quality. In most instances, judges have complained of poor
quality representation given by inexperienced, incompetent and unmotivated young lawyers.
Legal practitioners have in several instances also complained that the allocation is done a few
weeks before trial. This leaves them with little time to locate the accused persons, interview them
and prepare a defence outline and for the trial in general.

Another challenge is that, unlike the system under the LAA, this Registrar driven system does
not create an obligation to take up pro deo work when so assigned by the Registrar of the High
Court. Even the Legal Practitioner Act does not prescribe a minimum number of hours of pro
deo work for every registered legal practitioners before issuance of a practising certificate. It is
for this reason that judges are likely to be inundated with frivolous applications by legal
practitioners seeking to excuse themselves from pro deo work. This delays the wheels of justice.
There is also no system in place to check progress and quality of work on pro deo matters.

In addition, the pro deo system also faces serious financial and budgetary constraints. Previously,
a legal practitioner would prepare a claim on conclusion of pro deo work and recoup expenses
incurred. Regrettably, the government is no longer funding pro deo services. Legal practitioners
are now funding pro deo work from their own pockets. This compromises the quality of work as
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there is no motivation to do pro deo work. It puts unnecessary financial burden on legal
practitioners who are giving their services for free. Worst still, the system is not in any way
linked to the provision of legal aid under the LAA. They are parallel, competing and fragmented.
This usually results in the same legal practitioner being given pro deo work under section 12 of
the LAA and another pro deo representation by the Registrar of the High Court. Given the lack
of funding this unnecessarily puts a financial burden on lawyers who are already struggling to
make a living.

One new challenge has been the availability of accused persons and witnesses in pro deo matters.
Prior to the amendments to the CP & EA necessitated by the adoption of the 2013 Constitution,
an accused person was on indictment for trial to the High Court remanded in custody. On
allocation of pro deo work a legal practitioner would simply request the Prison Services to bring
the accused at the trial court for an interview or attend to him at prison. Currently, if a person is
on bail prior to his indictment, he or she remains on bail when indicted for trial. The
responsibility to look for the accused person in preparation of trial lies with the pro deo counsel.
Most legal practitioners have had difficulties in locating accused persons who are out on bail. To
make matters worse they have received little assistance from the State.
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SECTION 3:

COMPARATIVE PESPECTIVES

3.1 Introduction
There are different forms and approaches of providing pro deo services around Africa. In
Zimbabwe, the system involves the State and the judicial administrative agency, the JSC, wit
some minimal facilitation of the LSZ that assists with register of lawyers each time it is asked to
do so. The practice takes its roots mainly in the full recognition of the right to protection of the
law, and the right to a fair trial and the corollary right to legal representation. Pro deo legal
representation is at the core of the right to access justice in the criminal justice system. Many
countries have also developed mechanisms to increase access to justice for the marginalised,
indigent and vulnerable people. Most of the models developed are implemented in parallel and
are designed to complement rather than substitute each other.Mostpro deo systems are run by the
state, a law society or civil society organisations. However, in other models, pro deo services by
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the state and other players such as a law society are co-dependent. For the purposes of drawing
up a pro deo model for Zimbabwe the research will discuss possibilities and opportunities that
are drawn from practices and frameworks implemented in other countries.

South Africa
The Constitution of South Africa, 1996, entrenches important provisions which are directly
relevant to the protection and enforcement of legal aid. Section 9 guarantees the right to equality
and equal protection of the law. This right provides meaningful content regarding the right to
legal aid and subsequent protection under the law and access to justice. Secondly, section 28
provides that every child has the right to have a legal practitioner assigned to the child by the
state and at state expense, in civil proceedings affecting the child, if substantial justice would
otherwise result.
Section 34 provides that everyone has the right to have any dispute that can be resolved by the
application of law decided in a fair public hearing before a court, or where appropriate, another
independent and impartial tribunal or forum. This right of access to courts provides an implied
right to legal aid and legal representation. In section 35 the Constitution protects and entrenches
various rights of arrested, detained and accused persons. Section 35 (2) provides among other
rights, the right of every detained person including every sentenced person to have a legal
practitioner assigned to him or her by the state and at state expense, if substantial injustice would
otherwise result, and also to be informed of this right promptly. In addition, section 35 (3)
provides that,
‘Every accused person has a right to a fair trial, which includes the right –
(f) to choose, and be represented by, a legal practitioner, and to be informed of this right
promptly;
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(g) to have a legal practitioner assigned to the accused person by the state and at state
expense, if substantial injustice would otherwise result, and to be informed of this right
promptly.’
What is apparent is that the South African Constitution entrenches the right to legal
representation at state expense within the broader fundamental right to a fair trial.48 It has been
argued that the right to legal aid in the South African criminal justice system is available even at
arrest and detention. It extends to cover the right to be informed of one’s entitlement to legal
representation and the right to obtain legal assistance at state expense.49
Apart for the Constitution, the right to legal aid in criminal proceedings is given effect to by the
Criminal Procedure Act of 1977 and the Legal Aid Act 39 of 2014. In terms of section 73 of the
Criminal Procedure Act an accused person is entitled to assistance of a legal advisor from the
time of arrest. An accused person must be informed of this right. Additionally, he or she must be
informed of his or her right to apply for legal aid as well as informed of the institutions which
offer such legal assistance.
State legal aid is provided for by the Legal Aid Act whose purpose is ‘to ensure access to justice
and the realisation of the right of a person to have legal representation as envisaged in the
Constitution and to render or make legal aid and legal advice available.’ The Legal Aid Act
established the Legal Aid of South Africa (LASA) as the national public entity responsible for
rendering and providing access to legal aid, legal advice and legal representation. Its functions
are carried out by the Legal Aid Board (LAB). Its work covers both civil and criminal cases,
with criminal matters accounting for a larger portion of its services and budget.
Importantly, the LAB focuses on provision of legal advice, legal assistance and legal
representation. It has an interest in protecting and defending rights of vulnerable groups such as
Bekink B & Bekink M ‘Considering the benefits of legal aid and legal representation at state
expenses for certain meritorious family institutions and their members: South African and International
Demands’ (2009) 2 Speculum Jurist 84-110, McQuoid- Mason ‘Legal Aid’ in Jourbert (ed) LAWSA (2004)
207.
49Hlantklala v Dyantyi 1999 (2) SACR 541 (SCA);S v Cornelius 2008 (1) SACR 96; S v Nkandimeya 2008
(1) SACR 538 (T);S v Tandwa 2008 (1) SACR 613 (SCA).
48See
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women, children and the disabled. Though its services are offered by lawyers and paralegals in
its employ it also appoints private legal practitioners. These appointments are voluntary and legal
practitioners are paid according to agreed rates. In addition, the LAB also utilises justice centres,
cooperation agreements with university law clinics and special litigation partnerships.
State funded legal aid is complemented by pro bono assistance carried out by legal practitioners
in private practice. Mandatory pro bono work is part of the rules of each of the constituent
provincial law societies and bar councils in South Africa.50 Refusal by an attorney to perform his
or her pro bono service hours without good cause amounts to unprofessional conduct.51 For
instance, the Cape Law Society has a minimum requirement of 24 hours per year of free legal
services to members of the public who qualify for the service in terms of a means test. Rule 27 of
the KwaZulu- Natal Law Society also provides for mandatory pro bono work by its members. In
addition to the efforts of the law societies, which have rules in place on pro bono, individual law
firms have also been offering pro bono services on a voluntary basis as part and parcel of their
corporate social responsibility programmes.52 Law firms are also providing pro bono services
through non-governmental organisations.

Uganda
The Advocates Act (Chapter 267) of Uganda provides for a mandatory requirement for all
advocates to provide free legal services to the indigent. 53 In ensuring fulfilment of this obligation
the Advocates (Pro Bono Services to Indigent Persons) Regulations 39 of 2009 were enacted.
The Law Council of Uganda delegated its role to the Ugandan Law Society to establish a Pro
Bono Scheme. One of the functions of the Law Council is the supervision and control of the
D ‘Recent developments in the provision of pro bono legal services by attorneys in South Africa
(2013) (16) PER/PELJ 129 – 162.
51 The position is similar with that of Malawi. Lawyers have to provide proof of 50 hours of pro bono work
before their practicing certificates are renewed.
52 Notable law firms include Edward Nathan Sommerbergs which has offices in poor communities of Cape
Town and Johannesburg offering legal advice and education for free. Webber Wentzel has a permanent
bro bono partner who co-ordinates the firm’s pro bono practice.
53 Section 15A of the Advocates Act.
50Holness
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provision of legal aid and advice to indigent persons.54The Uganda Law Society is also mandated
by the Uganda Law Society Act to assist indigent members of the public in matters involving the
law. Therefore, the pro bono scheme of Uganda is administered by Uganda Law Society (ULS).
The objectives of the scheme include among others; the promotion of equality in access to justice
and improving delivery and standard legal services through pro bono; promoting and
emphasising use of alternative dispute resolution and promoting networking and collaboration
with stakeholders at local and international levels to improve the administration of justice. Above
all, the scheme ensures that indigent, vulnerable and marginalised persons access justice.

Section 3 of the Regulations provides the following types of services offered under the pro bono
scheme; legal advice, legal representation, legal education and legal assistance. These services
are available to Applicants who meet the ‘means and merits test.’ These are persons with no
means to pay for legal services of an advocate and the matter is meritorious. Any costs related to
pro bono work are covered by the pro bono scheme.
Performance of pro bono work is mandatory in Uganda. Section 3 (1) of the Advocates (Pro
Bono Services to Indigent Persons) Regulations, 2009 requires every advocate to provide free of
charge pro bono services of 40 hours in a calendar year to an indigent person. If an advocate fails
to provide pro bono services, then the advocate is required to pay a fee in lieu of the provision of
the pro bon services.55 The fees collected from such failure are paid into the pro bono scheme
and are used for the purposes of facilitating and administering pro bono services. 56 Section 13
then provides for non-renewal of one’s practising certificate if pro bono requirements are not

54Section
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requirement be replaced with the requirement of handling at least two pro bono files in a calendar year.
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met. The Pro Bono Scheme heavily relies on funding from the donor community, with its main
funding coming from the Democratic Governance Facility.57
As for its structure the Pro Bono Scheme established by the Regulations is implemented under
the Management of a Board of Trustees established by section 6 of the Regulations. The Board is
chaired by a member of the Uganda Law Council and is comprised of 5 members. These include:


2 members of the Uganda Law Council,



President of the Uganda Law Society;



Chief Registrar or his or her representative; and



A representative of the Attorney General.

In general, this provides a practical structural mechanism to ensure provision of pro deo services.
The mandate of this structural system is enshrined in the law, and all the functional
responsibilities of each agency in this structure are governed by the law.
Below is the full structure of the pro bono scheme currently in place in Uganda.
Law Council of Uganda

Executive Council of
ULS

Legal Aid & Pro Bono
Committee

Executive Director ULS
57

Uganda Law Society, 2016 Annual Report available at www.uls.or.ug/site/assets/files/1275/uls-annual-reports-

2016.pdf.

Head Legal Aid &
Pro
Bono Services
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The Uganda Law Council delegated its mandate to the ULS executive Council. The ULS has
internal structures for effective implementation of the Scheme. The Legal Aid and Pro Bono
Committee provides strategic direction and oversight. The ULS Secretariat under the Executive
Director ULS undertakes the day to day implementation of the Pro Bono Scheme. The Manager
of the Pro Bono Scheme provides further direct oversight of the project management under the
direct management of the Head Legal Aid & Pro Bono Services. The Manager Pro Bono
Scheme works with Program Officers to coordinate the project with the latter being assisted by
the Coordinators in Regional Centres. The Pro Bono Scheme of ULS currently covers 9 districts
in Uganda (out of 112), these include: Kampala, Gulu, Jinja, Kabale, Kabarole, Masindi, Arua,
Mabarara, and Soroti.
The system of assigning cases to advocates is based on three considerations; proximity of the
advocate’s offices to where the matter is handled, the interest areas of the advocate and his or her
availability. This information is usually obtained during registration of an advocate for the pro
bono scheme. In the event that a case is to be assigned, prior notice is given. An advocate is
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expected to handle an assigned pro bono matter professionally with strict adherence to
professional standards. Incidental costs such as court filing fees and transport disbursements are
paid from the scheme. The ULS Secretariat Pro Bono Desk also has a case follow up and
monitoring system. Monthly follow ups on progress of files are undertaken and feedback given
to the Secretariat. On completion of pro bono work the files must be returned to the ULS.

Conclusion
There are a lot of plausible aspects that characterise both systems and their approaches to the pro
bono system. It must always be remembered that each system is suited to its social, political,
economic and legal context. Thus, whilst various aspects can be considered practically relevant
in the Zimbabwean context, there is no doubt that Zimbabwe’s system must be properly located
in the local context, as conditioned by local political, economic, legal circumstances.

Section 4:

Proposed Pro-Deo Model for Zimbabwe

Introduction
Generally, criminal legal aid is offered through different models. In Africa, there are five models
of legal aid. The first and most common one is the state funded pro-deo system. With this model,
the state through a legal aid department, board or directorate employs legal practitioners to
provide pro deo representation. The second model is the one administered by a Law Society in
conjunction with relevant government departments. With this system lawyers render their
services to the indigent for free, but they do recover expenses from the State. The third model
involves contracting. The State contracts a lawyer, a group of lawyers or a non-governmental
organisation to provide legal services for a set fee. The fourth model is the mixed delivering. In
terms of this system the state employs a mixture of various delivery models at the same time. For
instance, state funded legal aid is supplemented by engagement of lawyers in private practice.
The last model is that of community legal services in terms of which a range of private service
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providers offer legal advice and assistance to the indigent.58 This is mainly done by nongovernmental organisations and law clinics.

Zimbabwe pursues a mixed delivery model. On one hand is state funded pro deo system, which
uses public funds and is administered under the Legal Aid Act. On the other hand, the pro deo
system is administered by the Registrar of High Court. The role of the Law Society of Zimbabwe
is limited to furnishing the Registrar of the High Court with a list of practicing lawyers every
year.59 Although these two models are implemented in parallel, they were designed to
complement each other rather than to compete or substitute each other. Nevertheless, as
discussed earlier, these two models fall short of the minimum standards for criminal legal aid as
benchmarked in the United Nations Principles and Guidelines on Access to Legal Aid in
Criminal Justice Systems (2013) and the Lilongwe Declaration on Accessing Legal Aid in the
Criminal Justice System in Africa (2004). Thus, the current pro deo system in Zimbabwe inhibits
access to justice for the marginalised and vulnerable members of society.

Proposed Model
State criminal legal aid in Zimbabwe is regulated by the Legal Aid Act. Although this piece of
legislation is not satisfactory, at least there is a framework in place. On the other hand, there is
no legal framework developed to regulate pro-deo legal representation outside the Legal Aid Act.
It is therefore, suggested that Zimbabwe maintains a mixed delivery model. However, what
needs to be done is to develop a legal framework for the rendering of pro-deo representation by
legal practitioners in private practice whilst state criminal legal aid needs to be enhanced and

58

For a detailed discussion of these models see Penal Reform International and Balham Legal Clinic of North-

Western University School of Law, Access to Justice in Africa and Beyond: Making the Rule of Law a Reality
(2007) Louisville, Colorado, National Institute for Trial Advocacy.
59

Currently, the LSZ furnishes an electronic register to the Registrar of the High Court. This register is not updated

until the year is over, and a new one is given at the beginning of the year.
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improved. Lessons from countries such as Uganda and South Africa show that legal practitioners
have been increasingly involved in offering free legal services to the indigent.

Law societies of these countries have introduced mandatory work for their members. These
models are not only mandatory but are also backed by rules and regulations. It is therefore
proposed that the pro deo system for Zimbabwe must be mandatory and should be administered
by the Judicial Service Commission, with the Law Society playing a facilitatory role. The JSC
must work in conjunction with relevant government departments in the justice delivery sector
such as the police, the national prosecuting authority, the prison authorities and others.

Structure of the Proposed Model
The system that is recommended here is one that ensures that the three important organisations in
the justice system play a critical role. These organisations are the Judicial Service Commission,
the Law Society of Zimbabwe and the Ministry of Justice. Clearly, the complementary role of
these two organisations ensures a cooperative governance framework for the Judiciary, the
Executive and the private sector in delivering a social service. Necessarily, the Legislature has an
important role to play in ensuring that relevant laws are passed or amended in order to
operationalise the system.

The Judicial Service Commission must administer the Legal Aid System
It is suggested that a structure be put in place by law or regulations and that the structure be
operationalised or administered by the Judicial Service Commission, working with the support of
other organisations. Under the Constitution, one of the functions of the JSC is to;
“…tender advice to the Government on any matter relating to the judiciary or the
administration of justice, and the Government must pay due regard to any such
advice.”
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Further, the JSC’s mandate includes to “promote and facilitate the independence and
accountability of the judiciary and the efficient, effective and transparent administration of
justice in Zimbabwe, and has all the powers needed for this purpose.” (emphasis mine)

Accordingly, it is not remiss to shoulder the JSC with the role and mandate of administering and
operationalising the Pro Deo system. Most pertinently, the JSC is already administering the
Pro Deo system, despite lack of a legal framework granting them with such mandate and duty.
Interviews disclosed that the JSC must continue administering the system. Officials at the JSC
have assumed the various duties and processes required in administering the system without
difficulty. The recommendation from officials in the JSC was for a dedicated Pro Deo office to
be set up to improve effectiveness and efficiency.

Further, the JSC has power under section 190(3) to pass regulations for purposes of discharging
its mandate under section 190. Thus, if legislation is passed by Parliament mandating the JSC
with the responsibility of administering the Pro Deo system, the JSC, can pass regulations as and
when it deems it desirable to do so in the interests of improving the system. In terms of structure,
the Chief Justice must assume overall control of the Pro Deo administrative system. Another
option for this would be to give such a responsibility to the Judge President of the High Court.
The Judge President would necessarily report to the CJ who sits at the apex of the structure or
organogram.

Immediately under the JP, a Pro Deo Committee must be established. This Committee reports to
the Judge President. It can be set up in accordance with relevant legislation and members
seconded or appointed by the Ministry of Justice, Legal and Parliamentary Affairs drawn from
persons seconded by various relevant departments.

These departments include the following 45



Law Society of Zimbabwe



Judicial Service Commission



Ministry of Justice



National Prosecuting Authority



Legal Aid Directorate



Civil Society Organisations



Zimbabwe Prisons and Correctional Services



Zimbabwe Republic Police

The role of the Pro Deo Committee would be specifically to manage, drive and administer the
pro deo system. It must ensure that all Zimbabwean citizens have equal access to the law and the
judicial system, with interest to the indigent and the vulnerable. To ensure this, Pro Deo officers
must be appointed and work in the High Court. These officers report to the Pro Deo Supervisor,
who in turn reports to the Pro Deo Committee.

The Pro Deo Supervisor might be one of the Deputy Registrars, or a newly created official
altogether. However, if this office is a newly created office, it must work closely with the Office
of the Registrar (Criminal Division). This office is critical as it oversees the day to day
operations of the Pro Deo system and the work of the Pro Deo officers. Accordingly, it is
proposed that the reporting structure of the management committee should be as follows:
Diagrammatic Structure of the reporting System under the Proposed Model
Overall administration
of justice

Judicial Service Commission

To provide strategic
direction, leadership and
oversight

Chief Justice/Judge President

Provides further direction and
oversight of the management
of the pro deo system, its
implementation, co-ordination
and supervision

Pro Deo Committee
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Pro Deo Supervisor

The Pro DeoOfficers must directly fall under a Pro Deo Supervisor. Pro Deo officers must be
appointed for every High Court in Zimbabwe.

New Legislation and Operating Mode
It is suggested that the pro deo scheme be based on rules or regulations which provide a legal
framework for the provision of pro deo services. Ordinarily, due to a level of confusion that
currently persists, there is need for the passage of new legislation altogether. Consequently,
the model structure will be sketched in the new law, with other details fleshed out
comprehensively in Regulations. Simultaneously, the Legal Aid Act needs to be amended to
reflect the new reality.

The main features of the new law or proposed rules or regulations must include the following
issues:

Objectives
The main objective of any pro deo system should be to ensure that the indigent, vulnerable and
marginalised persons access justice. Therefore, its specific objectives must include among others
promotion of equality in access to justice and improving delivery and standard of legal services
through pro deo, interest legal practitioners into appreciating the provision of pro deo services.
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The objectives of the scheme must also be clear that one of its purposes is to give effect to
Zimbabwe’s obligations under the United Nations Principles and Guidelines on Access to Legal
Aid in Criminal Justice Systems (2013) and the Lilongwe Declaration on Accessing Legal Aid In
the Criminal Justice System in Africa.

Who Qualifies to provide Pro Deo Services
As a result of complaints in respect of quality of representation in pro deo cases, it is suggested
that mandatory pro-deo must only apply to all registered legal practitioners of more than three
years standing with valid practicing certificates. Such members should have practised for less
than 20 years and/or must not be more than 60 years of age.
Thus, the regulatory system must clearly provide for exemption criteria, either based on age
and/or years of practise.

Structures
The structural organogram presented above must clearly be reflected in the new law, or specific
regulations. The functions, reporting structure, duties and appointment criteria of all agencies or
organs sketched out in the diagram above in relation to the Pro Deo service delivery must be
clearly spelt out. This insulates against civil suits by legal practitioner desiring to challenge the
power of any organ or institution when such institutions mandates them to provide free legal
assistance.

Reporting System
Instead of having a minimum mandatory number of hours of for pro deo work in a calendar year,
it is suggested that, as a general rule, each legal practitioner who qualifies (+- three years) must
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at least attend to one file or matter in each calendar year. It is easy for the PDC to manage and
administer such system. In doing this, the Law Society would provide updated lists of registered
legal practitioners who qualify in the provision of pro deo services.

If the matter is not

completed in one year it must be carried forward to the next year. On completion of pro deo
work, a legal practitioner must file with the Pro Deo Supervisor a certificate indicating the work
that was done accompanied with the file. The rules must provide for disciplinary action in the
event that a member does not file a certificate or return file on completion of pro deo work or
refuses to take up pro deo work or fails to give an explanation for failure to do pro deo work.

Types of Services
The types of services to be offered under the envisaged pro deo system should include the
following;


The provision of legal advice and representation to persons suspected of or charged with
serious criminal offences only.



The provision of legal advice, assistance and representation to accused persons at the
stage of initial remand, trial and appeal including drafting a request for clemency to the
Executive.

The pro deo scheme must also have special provisions in relation to pro deo services to
vulnerable groups such as children, women, and the elderly and persons with disabilities albeit
for assistance in matters identified above.

Case Allocation and Management System
The envisaged pro deo model should have a system of case allocation and case management.
Currently, the Criminal Registrar of the High Court manages pro deo cases under his/her general
case management system. There is no separate case management system. The current system
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uses a simple alphabetical order. The new law and/or regulations must clearly set out the need
for a transparent, efficient and accountable case management and allocation system. Such system
might need to take the best of the current system as managed and administered by the Registrar
of the High Court. The Law Society must regularly update its register of lawyers in Zimbabwe,
and provide the updated list to the Pro Deo Supervisor. At best, such updates must be made twice
every year. The rules must also stipulate the time frame for allocation of different types of
matters. Under the proposed structure in the diagram above, case allocation must be the
responsibility of the Pro Deo Supervisor, working with the Pro Deo Officers.

At the end of each financial year, the Pro Deo Supervisor must draft an annual report on the Pro
Deo operations for that year. The report must include figures and statistics, cost analysis,
presentation of any patterns and trends, new developments, and other issues. Such report must be
presented to the Pro Deo Committee and the Chief Justice for consideration and possible action.

Case follow up
The rules and regulations must also provide for ongoing supervision, case follow up and
monitoring through the Pro deo Supervisor, working with Pro Deo Officers. These periodical
follow ups capture the steps taken on the file, pending actions and any challenges being faced.
This ensures that the services rendered are of high quality, and prevents malingering by legal
practitioners handling allocated cases. It also allows for urgent attention to be given to cases that
need such attention or expeditious resolution of problems wherever and whenever they arise.

Offences
The envisaged pro deo system must only apply to specifically serious offences. It is suggested
that it must apply to all third schedule offences listed in the Criminal Procedure and
Evidence Act, as more expanded in the Criminal Code. For the avoidance of doubt, it is
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reiterated that the Pro Deo system not be extended to cover in forma pauperis cases, which, as
alluded to before, must be taken up by the Legal Aid Directorate.

A Pro Deo Referral System
The Pro Deo Supervisor must only appoint a pro deo representative after a matter has been
referred to it by the Registrar of the High Court, the Court, the National Prosecuting Authority,
Legal Aid Clinics in law schools, the Zimbabwe Republic Police, the Zimbabwe Prisons and
Correctional Services and Civil Society Organisations. The PDC must also be allowed to enter
into partnerships with these strategic organisations for purposes of enhancing the system and
improving the quality of legal services provided in the context of the Pro Deo system.

Eligibility
It is proposed that an applicant be only be eligible for pro deo services after satisfying a means
test which must be provided for in the rules. Other criteria might be considered as well. Such
applicant must satisfy the Pro Deo Supervisor that he or she is eligible by demonstrating for
instance, indigence, inability to meet or afford cost of legal representation, among other factors.

Termination of pro deo services
The pro deo services should only be terminated on completion of a matter and due notice must
be given to the Pro Deo Supervisor. If a legal practitioner intends to renounce agency, such
renunciation must be with the consent of the Pro deo Supervisor, through an application to that
effect. It proposed that the Pro Deo supervisor be granted discretion to determine whether such
application has to be made before him/her or before a judge in chambers, or during proceedings
for the pro deo case involved. However, a legal practitioner must be permitted to renounce
agency if the client requests that. Other reasons must be considered, such as long term illness,
disability, migration, among others.
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Funding and Disbursements
Currently, the funding mechanism for the Pro Deo is in terms of the Legal Aid Act. For decades,
this funding has been minimal, and unable to cater for the operational and technical needs of the
LAD. (See Legal Aid Report discussed above). Accordingly, a funding mechanism must be
established in the law that introduces this new model.

It is proposed that Treasury bear the primary responsibility for funding the Pro Deo
system. Other sources to bolster this Fund might be mooted, but have to remain complementary
and secondary. These other sources may include Law Society member contributions, law based
civil society, donors, and practising lawyers.

The Fund must be administered by the Judicial Service Commission. Accordingly, the JSC has to
meet disbursements, or all the costs involved in the provision of pro deo services. They include
costs for lawyers travel, subsistence, accommodation, stationery and token payment for
providing the service, if this can be done. Proper accounting must be done and be presented in
the annual report by the JSC detailing how funds were disbursed and used in each financial year.

Legal education and awareness
Mechanisms must be established for the training and dissemination of information on right to
legal aid and the pro-deo model. This role can be given to the JSC and the Law Society of
Zimbabwe. Civic bodies must be encouraged to complement the work of these two bodies,
including Legal Aid Clinics.
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Conclusion
The model proposed in this research necessarily needs input and deeper considerations by all
stakeholders in the justice system. For it to work, it must be supported by these stakeholders, and
be able to achieve intended outcomes. An important issue is that the model must be
established by the law. Relevant legislation need to be amended or passed in order to establish
the proposed institutional mechanisms. Thus, in addition to proposing this model, the Law
Society needs to produce a model bill for presentation to all stakeholders. In such a Bill, the
institutional system can be established, explained and understood. This will be a comprehensive
response to wide spread concerns on the current Pro Deo system raised by various stakeholders
in the justice sector.
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